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PREFACE. 


The  number  of  authorities  added  to  our  learning 
upon  the  subject  of  Perpetuities  during  the  last  six 
years,  and  the  important  character  of  some  of  those 
decisions,  appeared  to  the  Writer  some  few  months 
since,  to  render  desirable  an  attempt  to  present  them 
to  the  Profession,  in  a  connected  form,  corresponding, 
as  nearly  as  might  be,  to  the  arrangement  of  the 
Work  on  Perpetuities,  published  in  1843. 

If  there  be  one  branch  of  our  law,  which,  more  than 
others,  rests  upon  principles  and  doctrines,  as  dis- 
tinguished from  arbitrary  or  positive  technicalities,  it 
is  the  law  of  Perpetuities ;  and  the  interest  with  which 
the  Writer  regarded  his  efforts  of  six  years  ago, 
induced  him  to  renew  the  inquiry  into  those  portions 
of  the  general  subject  that  were  immediately  affected 
by  the  intervening  adjudications,  in  order  that  his 
Treatise  might,  by  their  aid,  become  of  greater  prac- 
tical service  to  the  Profession.  It  has  not  been  his  aood 
fortune  in  every  case  to  discover  the  grounds,  upon 
which  particular  conclusions  have  been  considered 
agreeable  to  the  theory  or  the  established  authorities 
which  antecedently  prevailed;  but,  whenever  this  has 
happened,  the  AVriter  sincerely  hopes  that,  while 
entering  into  the  inquiry  with  that  freedom  whieli,  he 
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is  sure,  learned  Judges  would  themselves  concede 
and  desire,  he  may  not  have  indicated  anything 
approaching  an  insubmissive  or  disputatious  tone  of 
criticism. 

The  importance  of  several  of  the  topics  here  intro- 
duced to  the  reader's  notice,  will  be  admitted  by 
every  real  property  lawyer;  and,  in  truth,  the  inquiries 
upon  which  it  has  been  necessary  in  this  Work  to 
enter,  concern  the  very  essentials  of  our  system  of 
settlements  of  land. 

It  is  an  especial  gratification  to  the  Writer  to 
reflect,  that  his  first  labors  in  the  Profession  were 
given  to  a  subject  which,  with  many  others,  serves 
to  distinguish,  peculiarly,  the  Common  Law  of  Eng- 
land as  a  science  of  principles.  Lord  Mansfield 
(some  seventy-five  years  ago)  (a)  asserted  this  to  be 
the  predominating  characteristic  of  our  law,  and  those 
best  acquainted  with  its  internal  system  and  structure, 
will  confirm  the  remark. 

Ijut  the  subject  of  Perpetuities  is  no  less  remarkable 
and  interesting,  as  shewing  how  truly  and  accurately 
the  leading  principles  of  the  Law  of  England,  have 
fulfilled  for  it  the  great  mission  of  every  system  of 
positive  law,  by  enforcing  the  suggestions  and  theories 
of  those  philosophies  which  determine  in  the  abstract 
what  is  expedient  and  politic  for  societies,  no  less 
than  what  is  right  and  necessary  for  individuals. 
The  Writer  recently  endeavoured,  in  another  capa- 
city (b),  to  vindicate  the  position  and  the  claims  of 

(a)  In    tlic     case    of   Jones    v.       ui)on    the    Study    of   the    English 
If'inilaU,  1  Cowp.  39.  Laws  of  Ileal  Pioj)orty,  delivered  in 

(b)  In  an  "Inaugural    Addi-e»s       the  Hall  of  Gray's  Inn." 
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the    English    Law    in    this    respect,    with    reference 
to  its  provisions  upon  those  three  important  points 
(so  intimately  connected  with  the  present  subject) — 
primogeniture,  entails  and  alienation.    And  he  derived 
peculiar  pleasure  from  finding,  within  the  short  space 
of  a  month  afterwards,  that  what  had  been  so  faintly 
and  inefficiently  enunciated  by  him  in  the  Lecture  (as 
well  as  in  the  Introductory  Chapter  of   the  former 
Work),  was  precisely  the  result  arrived  at  by  another 
of  far  more  consideration,  who  had  been  pursuing  the 
very  same  investigation,  and  who  has  gratified  every 
scientific  lawyer  by  the  publication  of  "  a  Treatise  on 
the  Succession  to  Property  vacant  by  Death,  including 
inquiries  into  the  influence  of  primogeniture,  entails, 
compulsory    partition,  foundations,   &c.,   over  public 
interests."     Without  any  undue  bias  in   their  favor, 
Mr.  J.  K.  M'Culloch  has  in  that  work  shewn,  that 
"  the  laws  and  customs  which  regulate  the  succession 
to  property   in   England,   are  in  most  respects  well 
fitted  to  reconcile  conflicting  interests  and  to  promote 
the  well-being  of  the  community ;  and  that  but  little 
change  is  required  to  render  them  as  nearly  perfect 
as  the  nature  of  such  institutions  will  admit." 

Another  important  Book  has  been  just  now  pub- 
lished (even  while  the  last  sheet  of  the  present  Work 
is  going  through  the  press),  which  shews  with  what 
ardour  and  vigor  a  gentleman,  who  has  spent  a  life 
of  professional  toil  as  a  property  lawyer,  and  with 
the  distinguished  success  of  twice  becoming  Lord 
Chancellor  of  L-eland,  can  recur,  amid  the  otium 
cum  dignitate  of  honorable  retirement,  to  the  scientific 
discussions  and  inquiries  peculiar  to  his.  former  avoca- 
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tions.  Sir  Edward  Sugden  has  given  to  the  Profession 
"  a  Treatise  on  the  Law  of  Property,  as  administered 
by  the  House  of  Lords,"  the  value  of  which  will  be 
apjDreciated  by  all  who  have  considered,  with  the 
attention  due  to  them,  the  five  years'  judgments  in 
"  Drury  and  TFcifrr^^z,"  and  "  Jones  and  Latouchey 
The  Writer's  purpose,  in  now  referring  to  this  Work, 
is,  to  express  the  satisfaction  which,  upon  turning 
over  the  leaves  of  his  new  acquisition,  he  derived 
from  observing  (what  he  trusts  he  may  not  be  wrong 
in  interpreting  as)  an  implied  disclaimer  by  the  late 
Lord  Chancellor  of  Ireland,  of  the  doctrine  concerning 
remoteness  in  limitations  of  remainders,  which  was 
generally  supposed  to  have  appeared  in  the  judgment 
upon  Cole  v.  Sewell.  As  the  very  learned  Author 
does  not  enter  into  the  objections  made  to  that  doc- 
trine, but  simply  explains  the  judgment  to  have  been 
pronounced  upon  other  grounds,  it  may  be  appre- 
hended that  Sir  Edward  Sugden's  dissent  has  been 
advisedly  withheld  from  the  argument  of  the  Writer 
and  others,  who  ventured  to  take  objection  to  the 
doctrine  referred  to.  As,  however,  the  question  is 
of  great  importance,  the  Writer  does  not  regret  the 
space  given  to  its  discussion  in  the  present  Work. 

The  Writer  desires  to  take  this  opportunity  of  ex- 
pressing his  gratitude  for  the  kind  and  indulgent 
reception  extended  to  his  former  effort  by  many  in  the 
Profession ;  but  he  has  always  considered  it  referrible 
rather  to  the  good  fortune  of  having  found  a  subject 
for  a  Law  Treatise,  which  was  at  once  important  and 
new,  than  to  any  peculiar  merit  in  tlie  work  that 
first  treated  of  it.    Looking  back  now  upon  the  events 
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of  the  six  years  whicli  have  shice  intervened,  the 
Writer  recollects  that  a  debt  to  his  Profession,  not 
inconsiderable,  has  accumulated ;  and  to  a  desire  of 
discharging  this  debt  (in  obedience  to  Lord  Bacon's 
injunction),  may  be  referred  the  present  Supplement 
to  a  Work,  Avhich  itself  was  written  before  the  Writer 
could  flatter  himself  that  any  debt  had  been  con- 
tracted. 

It  may  be  added,  that  having  regard  to  the  arrange- 
ment of  the  Work  and  the  Table  of  Contents,  it  has 
been  deemed  superfluous  to  insert  an  "Index." 

Lincoln's  Inn, 

Hilary  Term,  1849. 
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SUPPLEMENT    TO    THE    FIRST    SfX     CHAPTERS    ON    SUBJEC'1'8    IN 
THE    ENGLISH    LAW    OF    ALIENATION    AND    ENTAIL. 


During  the  last  five  years  the  principles  of  the  law  of 
England  so  decidedly  favourable  to  frcciloni  in  the  alienation 
or  land,  have  been  consistently  and  largely  applied  in  practical 
legislation.  The  law  has  not  contented  itself  with  a  philo- 
sophic preference  of  the  theory  of  free  conmierce  in  land,  but 
has  diligently  acted  out  the  spirit  of  those  vigorous  examples 
of  past  times,  of  which  the  unfettering  of  entails  by  fine  and 
recovery  (in  contradiction  of  the  baronial  policy  of  our  first 
Edward's  era)  was  chief  and  foremost.  Our  long  line  of 
statutes  against  mortmain,  again,  have  not  been  suffered  to  bear 
their  witness  to  a  policy  which  successive  ages  have  acknow- 
ledged to  be  just  and  necessary,  without  allowing  ramifications 
of  it  in  other  departments  of  the  law  which,  though  possibly 
less  conspicuous  and  important  than  mortmain  and  entails, 
may  yet  contain,  according  to  their  measure,  a  capacity  of 
producing  the  same  evils  which  mortmain  and  entail  would 
have  involved,  but  for  the  judicial  correction  .applied  to  the 
one,  and  the  legislative  limitation  assigned  to  the  other. 

Thus,  simplicity  in  the  transfer  of  land  has  been  promoted  by 
a  well  considered  and  scientifically  constructed  enactment  that 
all   corporeal   tenements  and  hereditaments  shall,   as  regards 
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the  conveyance  thereof,  be  deemed  to  lie  in  grant  (a) ;  but 
this  provision  is  permissive  and  optional  only,  for  the  land  is 
to  be  considered  as  l^'ing  in  grant  as  well  as  in  livery,  which 
leaves  still  open  to  the  discretion  of  a  purchaser  the  adoption 
of  the  ancient  feoffment  (i).  Transactions  and  forms  of 
assurance  to  which  an  inconvenient  and  bnrthensome  condition 
in  law  was  impliedly  annexed,  such  as  exchanges  and  parti- 
tions, are  now  relieved  of  the  incidental  condition  (c).  An 
immediate  estate  and  the  benefit  of  a  condition  or  covenant 
may  be  conferred  by  an  indenture  upon  a  person  who  is  not 
named  a  party  to  it  (cZ).  Contingent  and  executory  interests 
and  possibilities  coupled  with  an  interest  in  land,  may  now  be 
aliened  by  deed,  no  less  than  by  will  (e).  The  reversion 
expectant  on  a  lease  may  be  surrendered  or  merged  at  dis- 
cretion, without  the  disagreeable  result  of  an  extinguishment 
of  the  incidents  to  the'  reversion,  in  exoneration  of  the 
lessees (/*).  The  "difficulty,  delay,  and  expense"  attending 
the  assignment  of  satisfied  terms,  which  "  operated  in  many 
cases  to  the  prejudice  of  the  persons  justly  entitled  to  the 
lands,"  have  been  recovered  by  rendering  the  assignment  of 
such  terms  unnecessary  (^).  The  "  extended  investment  of 
capital  in  the  permanent  improvement  of  the  soil,"  has  been 
encouraged,  by  enabling  proprietors  under  disability  to  make 
permanent  improvements  in  the  lands,  charging  the  expense  of 
effecting  them  on  the  inheritance  of  the  land;  thus  rendering 
alienable  pro  tanto  lands  placed  in  settlement  (A).  Purchasers 
and  others  "  whose  titles  were  intended  to  be  secured"  by 
fines  levied  and  recoveries  suffered  in  the  lately  abolished 
Courts  of  Great  Sessions  in  Wales  and  Cheshire,  have  been 
protected  firom  the  "  danger  of  having  those  titles  impeached" 


(a)  8  &  9  Vict.  c.  106,  s.  2.  (g)  8  &  9  Vict.  c.  112. 

(h)  lb.  (A)  8  &  9  Vict.  c.  56;  9  &  10 

(c)  lb.  6.  4.  Vict.  c.  101  ;   10  &  11   Vict.  c.  11; 

\d)  lb.  s.  5.  10  &  1 1  Vict.  c.  38  ;  10  &  1 1  Vict. 

(e)  lb.  s.  6.  c.  113. 

(/)  lb.  s.  9. 
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by  reason  of  the  "irregularity  and  carelessness"  with  which 
the  records  of  such  fines  and  recoveries  were  in  many  cases 
"  enfz;r()ssed  and  kcpt"(/).  The  rij;hts  and  ca])acities  in  respect 
to  the  acciuisition  of  hmd,  which  are  enjoyed  by  natural-born 
subjects  of  the  kingdom,  have  been  rendered  accessiijle  to 
aliens,  without  the  tedious  and  expensive  process  of  an  act  of 
naturalization  (;).  The  duties  upon  the  purchase-money 
arising  or  payal)le  by  virtue  of  any  sale  by  auction  have  been 
abolished (/d).  Important  facilities  have  been  provided  ibr  "the 
inclosure  and  improvement  of  common  and  other  lands  subject 
to  rights  of  jM-operty,  occupation,  or  cnjoj^mcnt  which  obstruct 
cultivation  and  the  productive  employment  of  labour,"  and 
for  partitions  and  exchanges  of  lands,  and  for  "divisions  of 
lands  intermixed  or  divided  into  inconvenient  parcels,"  when 
beneficial  to  the  respective  owners  (I).  The  powers  of  leasing, 
managing,  and  improving  the  possessions  and  land  revenues  of 
the  Crown  have  been  considerably  extended  (wj). 

The  transfer  of  real  property  in  Scotland  has  been  facilitated, 
by  "simplifying  the  form  and  diminishing  the  expense  of  ob- 
taining infeftment  in  heritable  property"  there  (ii);  and  by 
facilitating  the  "constitution,"  and  "transmission  and  extinction 
of  heritable  securities  for  debt"  in  that  country  (o);  and  by 
fiicilitating  "the  transference  of  lands  and  other  heritages"  in 
Scotland,  not  held  in  burgage  tenure  (p) ;  and  again,  by 
facilitating  the  transference  of  lands  and  other  heritages  there, 
held  by  the  tenure  of  burgage  (y).  And,  more  important  still 
than  these  enactments,  is  the  amendment  of  the  law  of  Entail 

(<)  5  &  6  Vict.  c.  32.  is  worthy  of  especial  notice,  as  con- 

(j)  7  &  8  Vict.  c.  66.     See  also  taiuing,  Avith  regard  to  the  crown 

10  &  11  Vict.  c.  83.  lands,  a  reversal  of  the  objection- 

(7e)  8  &  9  Vict.  c.  15.  able    and     injurious     doctrine    of 

(Z)   8  &  9  Vict.  c.  118.     This  act  Duinpors  ciise,  4  Co.  119. 

is  one  of  the  most  creditable  and  {ii)  8  &  9  Vict.  c.  35. 

useful  in  the  modern  statute-book.  (o)  8  &  9  Vict.  c.  31  ;   10  &    II 

See  also  9  &  10  Vict.  c.  70;  lO&U  Vict.  c.  50. 

Vict.  c.   Ill,   and    11    &    12   Vict.  (/')   10  cSc  1 1  Vict.  c.  48. 

c.  99.  (7)   10  (.^-  11  Vict.  c.  49. 
iin)  8  &  9  Vict.  c.  99.     This  act 
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in  Scotland,  whicli  law  was  "  attended  with  serious  evils,  both 
to  the  heirs  of  entail,  and  to  the  community  at  large"  (r). 

Great  facilities,  again,  have  been  given  for  the  permanent 
improvement  of  landed  property  in  Ireland  (5),  authorizing 
the  advance  of  trust  monies  for  that  purpose  (t),  and  for  the 
sale  of  estates  situate  in  that  part  of  the  kingdom  which  are 
charged  with  incumbrances (m),  (an  Act  of  the  greatest  pos- 
sible interest  and  importance).  Besides  these  provisions, 
further  facilities  have  been  afforded  for  the  transfer  of  landed 
property  in  Ireland,  by  diminishing  the  expense  of  registry 
searches,  and  by  freeing  the  land  from  liability  in  respect  of 
bonds  and  recognizances  to  the  Crown,  passed  or  entered  into 
at  remote  periods  (v). 

Thus  nobly  and  efficiently  has  our  modern  Legislature 
exerted  itself  to  secure  to  the  community  the  full  benefit  of  that 
enlarged  and  wholesome  principle  of  public  policy,  which 
centuries  ago  led  the  Judges  of  England  to  abolish  perpetuity 
in  entails,  and  its  Legislature  to  restrict  alienation  in  mortmain. 
Wise  and  salutary  legislation  such  as  this,  reflects  enduring 
credit  upon  our  age  and  country,  no  less  than  upon  the  law- 
givers, who  have  so  accurately  appreciated  the  exigencies  and 
interest  of  that  age  and  country. 

Concurrently  with  the  legislative  measures  which  have  thus 
promoted  freedom  of  commerce  in  land,  important  principles  of 
law  have  been  laid  down  in  our  Courts — or,  if  not  laid  down  for 
the  first  time,  have  been  applied  there  with  fresh  vigour — which 
tend  forcibly  to  support  the  same  wholesome  policy. 

Thus,  the  principle  has  been  distinctly  eniuiciated  that  a 
limitation  by  way  of  remainder,  shall  be  so  construed  as  to 
vest  in  interest  at  the  earliest  possible  moment,  at  which  it  is 
capable  of  vesting.  Thus,  in  the  case  of  Wrifjhtson  v. 
Macaulay  (w),  the  question  was,  whether  the  ultimate  limita- 

(r)  11  &  12  Vict.  c.  36.  (v)  11  &  12  Vict.  c.  120. 

(s)  10  &  11  Vict.  c.  32.  («0  14  M.  &  W.  214;  4  Hare, 

(0   10  &  11  Vict.  c.  46.  487. 

(u)   11  &  12  Vict.  e.  48. 
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tioii  in  a  will  of  J.  II.  to  the  right  heirs  of  the  testator,  being 
of  the  name  of  H.,  which  followed  various  limitations  to  the 
testator's  son,  K.  H.,  and  his  issue  and  others  for  life  and  in  tail, 
vested  at  the  testator's  death,  in  his  son,  11.  II.,  or  whether  it 
vested  at  the  time  of  the  failure  of  the  last  subsisting  of  the 
estates  limited  in  priority  to  the  ultimate  limitation.  The 
Court  of  Exchequer  adopted  the  principle  that  the  party  to 
take  should  be  determined,  if  possible,  at  the  death  of  the 
testator,  and  that  the  estate  should  then  vest  in  interest,  unless 
there  be  clear  evidence  of  an  intention  to  the  contrary.  And 
the  Court,  being  of  opinion  that  there  was  no  such  evidence  of 
intention  in  the  particular  case,  held  that  the  estate  descended, 
at  the  death  of  the  testator,  to  his  son  B.  H.  The  same 
principle  was  recognized  in  the  important  case  of  Doe  d. 
Winter  v.  Perratt  {x). 

Another  most  important  rule  recently  applied  with  precision 
and  force  is,  that  a  remainder,  if  it  once  vest  in  interest, 
cannot  open  or  become  divested,  so  as  to  admit  another  person 
to  take  in  preference  to  or  in  substitution  for  the  person  in 
whom  it  has  once  vested.  This  will  be  found  in  the  same 
case  oi Doe  d.  Winter  v.  Perratt  (i/). 

(x)  3  M.  &  Scott,  586  ;  7  Scott,  N.  S.  1  ;  9  CI.  &  Fin. 
(y)  3  M.  &  Sc.  586. 


SUPPLEMENT  TO  THE  t'UAl'TEll  ON  THE  NATURE  AND  ORIGIN  OF 
EXECUTORY  DEVISES  AND  BEQUESTS. 

In  the  year  1844,  it  seemed  likely  that  the  ranks  of  execu- 
tory devise  would  receive  a  considerable  accession,  in  respect 
both  of  number  and  importance.  No  longer  was  the  real 
property  lawyer  to  be  permitted  to  hold  communion  with  his 
ancient  fi-iends,  the  contingent  remainders ;  for  the  proposition 
was,  that  these  long-accustomed  forms  of  limitation  should  be 
forcibly  ejected  from  the  scheme  of  every  English  settlement, 
and  their  more  youthful  and  more  pliable  allies,  executory 
devises  and  executory  uses,  were  by  compulsion  to  occupy 
their  place.  Let  no  one  say,  that  because  there  has  been  a 
Fearne  to  dignify  immortally  the  very  name  of  contingent 
remainders,  it  can  therefore  be  nothing  but  a  fiction  to  narrate 
that,  after  the  termination  of  a  given  year,  no  estate  in  land 
was  to  be  created  by  way  of  contingent  remainder.  For  so, 
in  truth,  it  was:  the  land  of  Coke,  and  of  Fearne,  and  of  Butler, 
resolved  to  acknowledge  no  longer  either  value  or  vitality  in 
that  idea,  that  name,  and  that  system,  to  which  had  been 
devoted  some  of  their  best  and  choicest  lucubrations.  It  was 
henceforth  to  be  even  a  hateful  and  a  hated  thing;  the  very 
mention  of  it  disreputable  ;  acquaintance  with  it  impossible 
because  illegal.  No  longer  were  to  be  permitted  such  pro- 
blems for  the  restless  logic,  or  such  nuces  juridicce  for  the 
amusement  of  our  profession,  as — whether  a  given  limitation  is 
a  vested  or  a  contingent  remainder — a  remainder  with  a  double 
aspect — a  reniainder  vested  with  a  liability  to  open  and  let  in 
— a  contrariant  remainder,  &c.  &c.  No;  the  statute  7  &  8  Vict, 
c.  76,  sought  to  "accompany"  these  "dead,"  as  Lord  Coke  accom- 
panied "perpetuities,"  \\\\Qn Fortinrjtoris  case  was  decided,  "to 
the  grave  of  oblivion."    "After  the  time  at  which  this  act  shall 
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come  into  operation,  no  estate  in  land  shall  be  created  by  way 
of  contingent  remainder."  This  was  to  be  the  funeral  knell  of  an 
existence  which  had  preceded  the  statute  De  dunis,  had  known 
uses  in  their  earliest  infancy,  and  had  witnessed  alike  the  birth 
and  the  death  of  common  recoveries.  Never  did  brief  clause 
attempt  more  ;  never  anything  more  solemn  in  its  manner  or 
its  tone;  more  painful  in  its  execution  to  beholders;  more 
ungrateful  in  action  towards  its  subject  («). 

But,  to  advert  to  the  reality  of  the  enactment : — After 
declaring  (in  the  terms  above  quoted)  contingent  remainders 
to  be  nonentities  in  the  law,  it  proceeded  to  supply  the 
vacancy  thus  occasioned — "  Every  estate  which,  before  the 
time  at  which  this  act  shall  come  into  operation,  would  have 
taken  effect  as  a  contingent  remainder,  shall  take  effect  (if  in  a 
will  or  codicil)  as  an  executory  devise,  and  (if  in  a  deed)  as  an 
executory  estate  of  the  same  nature,  and  having  the  same 
properties  as  an  executory  devise." 

Thus,  it  will  be  seen,  vested  remainders  were  to  continue, 
but  contingent  remainders  were  to  become  executory  limita- 
tions. It  would  have  followed  from  this  enactment,  supposing 
its  operation  not  to  have  been  obstructed  by  any  insuperable 
ditficnlty,  that  all  the  learning  proper  to  ordinary  executory 
estates  created  by  use  and  devise,  would  have  become  ajiplica- 
ble  to  these  statutable  executory  estates.  There  would  have 
been  but  one  doctrine  governing  all  limitations  of  realty 
dependent  on  contingencies, — the  doctrine  of  executory  limita- 
tions (stated  at  large  in  the  Chapter  to  which  the  present  is 
supplemental). 

But,  suffice  it  to  say,  difficulties  not  clearly  shewn  to  be 
otherwise  than  insurmountable,  at  once  suggested  doubts  of 
the  efficacy,  and  suspicions  of  the  utility,  of  this  most  important 
enactment.     Evils  of  a  positive  character  were  considered  by 

(rt)  Even  the  most  practised  and  the  Statutes  of  the  LTnitcd  King- 

l)usy  law  rofurmer  must  surely  find  dom,   his   eye   falls   on   the   pithy 

himself    startled    when,    alighting  unsentimental   margin  —  "  contin- 

casually  upon  p.  1G7  of  Vol.  17  of  geul  remainders  abolished." 
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some  to  be  proximate  results  of  the  statute.  Hence  arose  a 
very  prevalent  fear  that  irreparable  harm  might  ensue  to  some 
important  parts  of  our  real  property  system,  if  the  repeal 
(even  retrospectively)  of  this  enactment  were  long  deferred. 
And  this  feeling  forthwith  embodied  itself  in  an  act  of  Parlia- 
ment  which,  within  one  year  of  the  passing  of  the  objectionable 
statute,  effected  a  repeal  of  it.  This  repealing  statute  is  the 
8  &  9  Vict.  c.  106,  "An  Act  to  amend  the  law  of  Heal  Pro- 
perty ;"  and  so  desirable  was  it  deemed  to  restore  the  old  law 
by  relation  back  to  the  very  day  when  the  earlier  enactment 
took  effect,  that,  although  it  had  then  enjoyed  seven  months' 
operation,  the  8  &  9  Vict,  repealed  it,  "as  from  the  time  of 
the  commencement  and  taking  effect  thereof." 

Thus  were  contingent  remainders  re-instated  in  the  Charts 
of  English  Settlements;  and,  so  restored,  not  only  is  their  repu- 
tation unsullied,  but  more  worthy,  from  the  very  fact  of  its 
involuntary  dishonour. 

It  does  not  appear  that  any  examination  is  required  of  the 
consequences  that  might  have  been  expected  to  flow  from 
the  statute  7  &  8  Vict.  c.  76,  s.  8.  The  later  statute  has  so 
entirely  reversed  its  provisions,  that  such  an  inquiry,  though 
interesting,  probably,  as  matter  of  speculation,  would  certainly 
not  lead  to  any  useful  or  practical- end. 

It  belongs  to  the  subject  of  the  present  chapter  to  take 
notice  that  the  doctrine  stated  in  the  former  book  as  to  the 
means  used  by  the  Coin-t  of  Cliauccry,  to  })rotcct  the  rights  of 
persons  interested  under  executory  gifts  of  personal  chattels  (A), 
has  been  applied  in  tlie  late  case  Conduit  v.  Sloone  {(■). 

(h)  Treit.  rerp.  96  (c)  1  QoW.  2r>. 


SUPPLEMENT  TO  THE  CHAPTER  ON  THE  NECESSITY  FOU  A 
RULE  FIXING  LIMITS  TO  THE  REMOTENESS  OF  LIMITATIONS 
OF  FUTURE  USES,  AND  EXECUTORY  DEVISES  AND  BEQUESTS, 
AND    TRUSTS   OF    THE    LIKE    NATURE. 

The  ol)ject  of  the  inquiry,  which  formed  the  subject  of  this 
chapter,  was  to  trace  out  the  circunistiuices  which  first  mani- 
fested tlie  necessity  for  a  rule,  restraining  within  reasonable 
limits  the  remoteness  of  executory  limitations,  and  were  con- 
sequently the  cause  of  its  introduction.     This    investigation 
established    that    the  doctrine  of  the  indestructibility  or  in- 
defeasibleness    of  executory    limitations,    was    the    immediate 
producing   cause    of   the     Rule     against    Perpetuities.     The 
prominence  which  now  belongs  to  the  discussion  of  the   16th 
Chapter  (c)  renders  it  desirable  to  take  this  occasion  of  observing 
that  there  is  nothing  in  this  conclusion  at  all  incompatible  with 
the    doctrine    nuiintained    in    that    chapter,    that   contingent 
remainders   are    within   the   Rule   against  Perpetuities.     Un- 
doubtedlv,  it  was  the  frccpicnt  use  o^  executory  limitations  which 
Jirst  exhibited  the  absolute  necessity  of  providing  some  restric- 
tion to  confine  future  estates  within  reasonable  bounds,  but  the 
occasion  which  soonest  exemplified  the  evil  did  not  contain  the 
whole  or  point  out  the  utmost  limits  of  it.     The  extent  of  the 
danger  was  one  thing;  the  form  in  which  it  was  first  promi- 
nently  exhibited    was    another  and   a   different  thing.     The 
([uestion,  therefore,  would  still  be,  whether  remainders,  in  their 
own  nature,   possess  a  guarantee    against  undue  remoteness, 
and  it  would  be  nothing  to  the  purpose  to  shew  that  the  cir- 
cumstances which  immediately  preceded  the  introduction  of  a 
rule    against  remoteness,    did   not    otherwise   than   indirectly 
point  to  contingent  remainders.     Rut  it  will  be  expedient  to 
pursue  this  observation    in    the  supplemental  chapter   wiiere, 
{(•)  Treat.  I'crp. 
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in  reference  to  contingent  remainders,  it  becomes  of  more 
direct  and  practical  application. 

It  will  be  necessary  to  notice  in  this  place  some  important 
statutory  amendments  of  our  law  of  settlement,  which  have 
been  effected  during  the  last  five  years. 

The  first  is  that  which  has  imparted  to  contingent  remain- 
ders, somewhat  of  the  character  of  indestructibility,  which,  as 
the  inquiry  of  this  Chapter  shewed,  so  peculiarly  distinguished, 
under  the  old  law,  executory  devises  and  springing  and 
shifting  uses. 

It  being  a  doctrine  of  the  common  law,  that  every  con- 
tingent remainder  must  vest  at  the  determination  of  the  estate 

o 

on  which  it  depends — of  that  estate  which  keeps  the  seisin 
full, — it  followed  that  the  contingent  remainder  failed  altogether, 
if  either  the  previous  estate  expired  in  its  natural  course  before 
the  contingency  had  happened  on  which  the  remainder  was  to 
vest,  or  if  the  owner  of  the  previous  estate  did  any  act  which 
produced,  before  its  natural  expiration,  a  cesser  or  extinguish- 
ment of  it,  while  the  happening  of  the  contingency  was  yet  future. 
By  an  act  which  in  law  amounted  to  -a  forfeiture,  or  hy  surren- 
der to  the  owner  of  the  first  vested  estate  in  fee  in  remainder, 
or  by  merger  arising  from  the  accidental  union  of  the  particular 
estate  and  a  subsequent  vested  remainder,  this  consequence  of 
the  premature  determination  of  the  particular  estate  ensued, 
and,  with  it,  likewise,  the  failure  of  the  remainder  (unless, 
from  being  contingent,  it  had  become  vested  before  that  event). 
This  rule  of  our  law  has  now  been  altered,  first,  by  the  7  &  8 
Vict.  c.  76,  s.  8,  and  then  by  the  8  &  9  Vict.  c.  106,  s.  8. 
The  former  act  declared  that  contingent  remainders  existing 
under  deeds,  wills,  or  instruments  executed  or  made  before  the 
time  when  that  act  should  come  into  operation  (3 1st  December, 
1844),  should  not  fail  or  be  destroyed  or  barred,  merely  by 
reason  of  the  destruction  or  merger  of  any  preceding  estate, 
or  its  determination  by  any  other  means  than  the  natural 
effluxion  of  the  time  of  such  preceding  estate,  or  some 
event  on  which  it  was  in  its  creation  limited  to  determine. 
The  act  had  previously  (as  we  have  seen),  provided  that  all 


CONTINGENT    UKMAINDKRS.  11 

contingent  remainders  created  after  the  31st  December,  1844, 
.should  he  deemed  executory  devises:  and  thus,  by  the 
mixed  aid  of  these  separate  provisions,  it  was  designed  to 
protect  contingent  remainder-men  from  the  consequences  of  a 
forfeiture,  surrender,  or  merger  of  the  particular  estate.  This 
enactment  being  deemed  objectionable,  so  far  as  it  purported 
to  preclude  altogether  the  limitation  of  contingent  remainders, 
was  repealed,  in  the  ivhole,  from  the  time  of  the  commencement 
or  taking  effect  of  it,  and  an  enactment,  restricted  to  the  simple 
point  of  the  dcstructibiUti/  of  contingent  remainders,  was  sub- 
stituted, which  is  made  to  take  effect  from  the  time  of  the 
original  commencement  and  subsequent  retrospective  repeal 
of  the  7  &  8  Vict.  c.  76,  viz. :— the  31st  December,  1844. 
This  provision  is  contained  in  the  8th  section  of  the  8  &  9 
Vict.  c.  106,  which  enacts,  that  a  contingent  remainder 
existing  at  any  time  after  the  3lst  day  of  December,  1844, 
shall  be,  and,  if  created  before  the  passing  of  the  act,  shall  be 
deemed  to  have  been,  capable  of  taking  effect,  notwithstanding 
the  determination  by  forfeiture,  surrender,  or  merger  of  any 
preceding  estate  of  freehold,  in  the  same  manner,  in  all 
respects,  as  if  such  determination  had  not  happened.  Some 
strictures  have  been  passed  (a)  upon  this  enactment,  which 
may  deserve  consideration ;  but,  so  far  as  it  is  material  to 
speak  of  it  in  connexion  with  the  subject  of  the  present  work, 
it  may  be  admitted  that  the  clause  effects,  without  any  con- 
siderable doubt,  its  main  object  of  changing  the  common-law 
rule  respecting  the  time  of  vesting  of  contingent  remainders. 
Tliat  rule  was,  that  the  remainder  must  vest  when  the  particular- 
estate  determines.  The  rule  now  is,  that  the  remainder  must 
vest  when  the  particular-estate  naturally,  or,  according  to  the 
terms  of  its  limitation,  expires. 

The  other  of  the  statutory  alterations  above  referred  to, 
concerns  the  ^/Z/r/^/iiiV/Vy  of  contingent  and  executory  estates, — 
a  topic  of  much  interest  in  its  relation  to  the  rules  for  prevention 

{(i)  Siipiik'meiit  (184-5 _)  to  Swoet'.s  Cuiiciso  rrcccdoiUs,  pp.  5  &  G. 
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of  remoteness  in  such  estates,  and  which  suggests  considera- 
tions of  a  most  practical  character,  tending  either  to  narrow, 
or  not  to  narrow,  the  range  of  our  actually  existing  Rule 
against  Perpetuities. 

Statutes  have  recently  been  passed,  to  enable  persons  enti- 
tled to  contingent  and  executory  interests  in  land,  or  interested 
under  contingent  or  executory  limitations  of  land,  to  alienate 
and  dispose  of  those  interests,  so  as  to  make  the  disposition 
vaUd  and  effectual  at  law,  which,  by  the  rules  of  the  common  law, 
could  not  be.  And  it  becomes  important  to  consider  whether 
this  alteration  of  the  law  at  all  affects  the  stringency,  or  contracts 
the  scope  of  the  rule  against  Perpetuities,  the  provisions  of  which 
are  designed  to  promote  and  to  secure  freedom  of  alienation. 

By  the  7  &  8  Vict.  c.  76,  s.  5,  any  person  may  convey, 
assign,  or  charge,  by  any  deed,  any  such  contingent  or  ex- 
ecutory interest,  right  of  entry,  or  other  future  estate  or 
interest  as  he  shall  be  entitled  to,  or  presumptively  entitled  to, 
in  any  freehold,  or  copyhold,  or  leasehold  land,  or  personal 
property,  or  any  part  of  such  interest,  right,  or  estate  respec- 
tively; and  every  person  to  whom  any  such  interest,  right,  or 
estate  shall  be  conveyed  or  assigned,  his  heirs,  executors, 
administrators,  or  assigns,  according  to  the  nature  of  the 
interest,  right,  or  estate,  shall  be  entitled  to  stand  in  the  place 
of  the  person  by  whom  the  same  shall  be  conveyed  or  assigned, 
his  heirs,  executors,  administrators,  or  assigns,  and  to  have  the 
same  interest,  right,  or  estate,  or  such  part  thereof  as  shall  be 
conveyed  or  assigned  to  him,  and  the  same  actions,  suits  and 
remedies  for  the  same,  as  the  person  originally  entitled 
thereto,  his  heirs,  executors,  or  administrators  would  have 
been  entitled  to,  if  no  conveyance,  assignment,  or  other  dis- 
position thereof  had  been  made.  To  this  was  added  a  proviso 
that  the  power  should  not  extend  to  authorize  the  disposition 
of  the  expectancies  of  an  heir,  or  heir  of  the  body  inheritable, 
or  next  of  kin,  nor  of  interests  to  be  acquired  under  subse- 
quent deeds  or  wills. 

This  enactment  continued  in  operation  from  the  1st  January 
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to  the  1st  October,  1845,  but,  according  to  the  better  opinion, 
it  did  not  extend  to  authorize  the  alienation  of  contingent 
interests,  &c.,  which  were  created  before  the  year  184j,  there 
being  a  proviso  that  the  statute  should  not  extend  to  any 
act,  deed,  or  thinjr  executed  or  done,  or  (with  one  exception 
not  material  ujxjn  the  present  subject)  to  any  estate,  right,  or 
interest  created,  before  the  1st  January,  1845.  The  H  &  9 
Vict.  c.  106,  which  repealed  the  earlier  provision  from  the 
1st  October,  1845,  enacted  that,  after  that  day,  a  contingent, 
an  executory,  and  a  future  interest,  and  a  possibility  coupled 
with  an  interest,  in  any  tenements  or  licreditaments  of  any 
tenure,  whether  the  object  of  the  gift  or  limitation  of  such 
interest  or  possibility  be  or  be  not  ascertained,  also  a  right  of 
entry,  whether  immediate  or  future,  and  whether  vested  or 
contingent,  into  or  upon  any  tenements  or  hereditaments  in 
England,  of  any  tenure,  might  be  disposed  of  by  deed.  To 
this  was  added  a  proviso  that  no  disposition  should,  by  force 
only  of  that  act,  defeat  or  enlarge  estates  tail,  and  that  a  dis- 
position by  a  married  woman  should  be  made  conformably  to 
the  provisions  of  the  Fines  and  Recoveries  Abolition  Act. 

We  find,  then,  that  the  law  now  recognizes  a  general  un- 
limited power  of  alienation,  by  instrument  inter  vivos,  over 
future  interests  in  land  of  all  sorts,  not  being  mere  expectancies 
or  hopes  of  succession  dependent  on  an  unaccrued  title  or 
character. 

What  is  the  condition  of  the  power  of  testamentarij  aliena- 
tion in  this  respect?  This  is  determined  by  the  7  Wm.  4 
&  1  Vict.  c.  26,  s.  3,  which  provides  that  the  power  of  disposing 
by  will  conferred  by  that  statute,  shall  extend  to  all  contingent, 
executory,  or  other  future  interests  in  any  real  or  personal 
estate,  whether  the  testator  may  or  may  not  be  ascertained  as 
the  person,  or  one  of  the  ])ersons,  in  whom  the  same  respec- 
tively may  become  vested,  and  whether  he  may  be  entitled 
thereto  under  the  instrument  by  which  the  same  respectively 
were  created,  or  under  any  disposition  thereof  by  deed  or  will ; 
and  also  to  all  rights  of  entry  for  conditions  broken  and  other 
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rights  of  entry.  This  power  of  disposing  by  will  may  be  con- 
sidered substantially  co-extensive  with  the  power  of  alienating 
by  deed,  given  by  the  subsequent  statutes,  to  which  reference 
has  already  been  made,  although  the  1  Vict,  omits  to  mention 
"  possibilities  coupled  with  an  interest,"  which  the  8  &  9  Vict, 
distinctly  specifies. 

The  design  and  effect  of  these  enactments  are  so  far  free 
from  doubt  that  they  render  alienable  those  various  interests 
in  real  estate  which  were  inalienable  under  the  rules  of  the 
common  law.  Until  (b)  the  statutes  of  the  present  reign,  a  future 
interest  in  land  was  incapable  of  transfer  by  deed  or  common 
assurance,  unless  vested  or  fixed  in  the  individual  making  the 
assurance ;  although,  by  the  doctrine  of  estoppel,  that  object 
might  be  effected  circuitously.  Consequently,  the  interests 
conferred  or  reserved  by  a  contingent  remainder,  an  executory 
devise,  a  springing  or  shifting  use,  or  a  condition  of  re-entry  or 
other  condition,  could  not,  so  long  as  the  vesting  of  the  interest 
remained  doubtful  or  in  suspense,  be  passed  from  one  person 
to  another  in  such  a  manner  as  that,  upon  the  vesting  of  the 
interest,  the  transferee  should  have,  in  the  eye  of  the  law,  the 
same  legal  title  and  property  which,  without  the  transfer,  would 
belong  to  the  party  named  in  the  limitation.  In  equity,  this 
dealing  might  take  |)lace,  when  supported  by  a  valuable  consi- 
deration and  (with  qualifications)  even  voluntarily;  and,  as 
the  result  of  such  a  dealing  (which  was  regarded  in  the  light  of 
a  contract)  the  person  interested  by  virtue  of  it  would  be 
cnal)lcd  to  enforce  a  completion  or  perfection  of  the  title  by 
the  transferor,  whenever  his  situation  put  it  in  his  power  to 
make  a  valid  legal  assurance. 

The  power  of  testamentary  disposition  over  these  interests 
was  not  so  restricted.  They  were  devisable  when  (although 
the  contingency  might  not  have  happened)  the  testator  was 
ascertained  as  the  })erson,  or  one  of  the  persons  in  whom  the 
interest  would,  upon  the  happening  of  the  contingency  (if  it 
should  happen),  become  vested,  and  to  whose  heirs,  conse- 
{h)  Treat.  Terp.  120. 
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quently,  the  interest  would  be  transmissible  in  the  meantime. 
If,  on  the  other  hand,  the  person  to  take  was  not,  in  any  de- 
gree, ascertainable  before  the  contingency  happened,  there 
could  be  no  devise  of  the  future  interest.  These  rights, 
although  of  the  chiss  of  possibilities  coupled  with  an  interest, 
could  not  be  passed  by  will,  even  when  the  testator  subse- 
quently proved  or  was  shewn  to  be  the  person  described  by 
the  terms  of  the  original  gift. 

This,  then,  speaking  generally  and  without  entering  into 
subordinate  distinctions,  was  the  state  of  our  law  concerning 
the  alienation  of  future  unvested  interests  in  land,  when  occa- 
sion first  arose,  for  a  rule  in  prevention  of  Perpetuities,  and 
the  rule  itself  was  in  process  of  construction.  It  is  obvious  to 
remark  that  the  limitations,  the  creation  of  which  it  has  been 
and  is  the  object  of  tlie  rule  against  Perpetuities  to  confine 
within  definite  limits,  are  the  very  same  class  of  interests 
which,  when  created,  were  for  the  most  part  (as  above  sketched) 
inalienable  by  the  rules  of  the  common  law.  Every  limitation 
to  which  the  rule  against  Perpetuities  is  capable  of  applying, 
must  be  either  a  contingent  or  an  executory  interest,  or  a 
possibility  coupled  with  an  interest,  or  a  right  of  entry ;  and 
these  arc  the  interests  and  rights  which  at  law  were,  in  general, 
not  transferrai)lc,  but  are  now  made  so. 

The  coincidence  is  interesting  and  worthy  of  observation, 
even  though  we  should  not  be  able  to  conclude  that  the  rule 
against  Pcr|'»etuitics  was  a  direct  emanntion  of  the  old  doctrine 
of  the  inalienability  of  contingent  interests. 

This  point  concerning  the  origin  of  the  rule  is  one  which  the 
extensive  and  fundamental  change  effected  (as  above  shewn)  in 
one  branch  of  our  law  of  alienation  by  the  statutes  7  &  8  Vict,  and 
8  &  9  Vict,  renders  it  desirable,  if  not  indispensable,  clearly 
and  accurately  to  determine.  If  all  contingent  and  executory 
interests  in  land  are  now  become  alienable  both  by  deed  and 
will,  whereas  formerly  they  were  (as  a  general  rule)  not 
alienable  at  all,  it  is  (to  say  the  least)  a  pertinent  question, 
whether  the  rule  against  Perpetuities — a  rule  which  was  pro- 
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vided  specially  for  the  regulation  and  control  of  contingent 
and  executory  interests,  and  which  applies  to  nothing  else — 
proceeded  or  was  grounded  upon  a  consideration  of  their 
inalienability,  or  any  imperfection  proximate  to  that.  It  may 
or  may  not  be  a  notion  which  we  receive  with  respect,  or  to 
which  we  attach  consequence,  but,  to  account  for  the  intro- 
duction of  a  notice  of  it  here,  the  remark  may  be  made,  that 
such  an  impression  has  in  some  quarters  existed. 

The  question  touches  upon  nothing  less  than  the  true 
meaning  and  occasion  of  the  rule  against  remoteness.  By 
that  rule  the  law  says  in  substance, — No  estate  or  interest 
shall  be  so  limited  as  not  to  vest,  or  not  certainly  (if  at  all)  to 
vest,  within  the  compass  of  a  reasonable  period,  which  reason- 
able period  the  rule  then  proceeds  to  determine  and  mark  out. 
The  object  of  this  rule  is,  to  protect  the  inheritance  from 
being  disturbed  and  ripped  open  by  contingent  gifts  of  remote 
possibility.  The  law  desires  that  each  settlement  should 
become  absolute  and  final  in  its  dispositions  of  the  settled 
subject  within  the  reasonable  period  which  it  defines.  What- 
ever remains  uncertain  and  in  contingency  affecting  the 
ownership,  clogs  the  alienation  and  free  disposition  of  it. 
The  policy  of  the  law  is  satisfied  if  estates  and  interests 
become  vested  or  fixed  within  the  specified  limits,  because 
then  a  period  is  put  to  all  uncertainty  as  to  where  the  owner- 
ship resides ;  there  is  then  a  point  at  which  all  parties  inte- 
rested under  the  settlement  may  ascertain  and  finally  deter- 
mine their  position,  without  the  chance  of  subsequent  intrusion 
or  alteration.  The  policy  of  the  rule  is  not  satisfied  merely 
by  a  conjunction  of  limitations  which  admits  of  the  possibility 
of  an  early  or  even  an  immediate  alienation  of  the  whole 
estate  by  the  concurrence  of  the  several  persons  interested 
under  them,  although  it  is  true  that,  in  requiring  an  early 
vesting  of  limitations,  the  law  has  regard  to  the  fact  that,  as 
the  result  of  that  vesting,  the  beneficiaries  will  be  enabled,  by 
concurring  in  an  assurance,  to  dispose  of  the  whole  interest, 
and  so  set  free  the  inheritance.     If  a  limitation  were  inde- 
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finitely  or  remotclj'  contingent  or  executory,  it  would  not  he 
a  circumstance  to  exempt  it  from  the  reason  of  the  doctrine, 
that  it  was  a  hmitation  to  a  hving  person,  in  a  manner  or  hy  a 
form  whicli  would  enable  him  forthwith  (having  regard  to  tlie 
ahered  state  of  the  law)  to  alienate  such  contingent  or  execu- 
tory interest,  or,  by  joining  in  an  assurance  with  the  owner  of 
the  prior  estate,  to  discharge  the  property  from  such  contin- 
gent or  executory  interest. 

The  objection  would  still  exist,  that  the  settlement  was 
clogged  with  provisions  for  indefinite  occurrences,  and  that 
the  primary  objects  of  the  settlement  were  compelled  to 
arrange  with  those  who  had  contingencies  only  and  no  certain 
interest,  in  order  to  effect  a  complete  disposition  of  the 
settled  land.  It  is  not  capacit}^  to  alienate  each  separate 
executory  interest  which  satisfies  the  doctrine,  but  capacity  of 
alienati(m  of  the  entire  thing  resulting  from  a  final  vesting  of 
determinate  and  unfluctuating  estates  in  that  thing.  The  law 
proposes  to  itself  as  a  distinct  and  simple  o1)ject,  that  no  land 
shall,  by  deed  or  will,  be  subjected  to  a  complication  of 
ownership,  which  can  cause  a  new  right  to  arise  under  it  after 
the  lapse  of  a  reasonable  period.  It  contemplates  also  that,  as 
a  general  result  of  carrying  out  this  its  primary  and  definite 
purpose,  the  alienation  of  the  land  will,  at  the  expiration  of 
the  reasonable  period  in  question,  be  attainable  by  the  joint 
act  or  consent  of  those  w^ho  have  then  acquired  independent 
and  determinate  interests  as  the  certain  objects  of  the  settle- 
ment. 

It  may  be  said  that,  whenever  the  contingent  or  executory 
limitation  is  made  to  an  actual  living  person,  he  has  it  in  his 
power  (since  his  interest  under  that  limitation  is  now  alienable), 
at  any  time  after  the  execution  of  the  settlement  to  enable  the 
other  persons  interested  to  convey  the  property  away,  and 
that,  consequently,  such  a  case  does  not  at  all,  in  substance, 
differ  from  the  case  of  a  vested  remainder  postponed  to  a  long 
term  of  years,  or  to  some  other  estate  which  may  not  deter- 
mine until  a  remote  period,  where,  although  actual  enjoyment 
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under  the  remainder  is  very  distant,  and  although  without 
including  it  no  absolute  disposition  of  the  property  can  be 
effected,  yet  the  person  entitled  to  the  remainder  has  it  in  his 
power  to  disencimiber  the  inheritance.  But  the  answer  is 
amply  sufficient  to  this  suggestion,  that  it  disregards  the  essen- 
tial distinction  between  interests  which  are  uncertain  and  may 
never  take  effect,  and  those  which  enter  into  and  form  an  integral 
portion  of  the  single  existing  ownership.  This  is  precisely  the 
distinction  which  the  law  enforces:  it  objects  to  indefinite 
contingencies  being  imported  into  the  scheme  of  the  settle- 
ment, to  fetter  and  intercept  an  enjoyment,  which  would 
otherwise  be  free  and  unqualified  ;  and  it  cannot,  therefore, 
be  an  answer  to  say  that,  by  arrangement  and  contract,  such 
an  indefinite  contingent  or  executory  gift  may  be  got  rid  of, 
or  made  to  assist  in  the  free  alienation  of  the  land.  Moreover, 
the  important  fact  is  lost  sight  of  in  arguments  of  this  kind, 
that  the  remoteness  which  affects  the  prospect  of  actual  enjoy- 
ment in  the  case  of  the  vested  remainder,  is  remoteness 
coincident  merely  with  the  duration  of  some  actually  sub- 
sisting estate  recognized  by  the  law,  whereas  the  remoteness 
of  an  executory  gift  or  contingent  remainder  (even  though 
limited  to  a  person  who  may  immediately  alienate  it),  is  a 
capricious  remoteness  not  representing  the  termination  of  one 
subsisting  estate,  and  the  commencement  in  possession  of 
another,  but  suspended  arbitrarily  as  a  contingency  to  pre- 
clude finality  in  the  working  of  the  settlement.  When  it 
is  remoteness  merely  in  the  prospect  of  enjoyment  result- 
ing simply  from  the  fact  of  the  previous  limitation  of  an 
actual  effective  interest  which  the  law  recognises,  and  cor- 
responding to  the  natural  limits  and  duration  of  that 
interest,  it  would  be  out  of  all  reason  to  expect  the  law  to 
declare  such  remoteness  in  any  way  objectionable.  If,  by  the 
rules  of  law,  a  term  of  five  hundred  years  is  an  estate  the 
creation  of  which  is  just  as  valid  as  the  limitation  of  an  estate 
for  life,  or  an  estate  in  fee,  it  follows,  as  a  necessary'  conse- 
quence, that  a  gift  to  take  effect  in  possession  on  the  determi- 
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nation  of  the  term,  is  likewise  valid.  The  law  allows  a  lonp; 
term  to  be  carved,  as  a  separate  self-existent  interest,  ont  of 
the  absolute  ownership,  and  thenceforth  to  continue  as  an 
independent  estate,  and  it  would  be  a  clear  contradiction  to 
hold  that  a  valid  interest  could  not  subsist  expectant  on  that 
estate.  It  is  in  no  wise,  however,  a  consequence  of  this  stale 
of  things  (but  something  essentially  different),  to  admit  of  the 
limitation  of  remote  interests  (whether  forthwith  alienable  or 
otherwise),  in  forms  which  do  not  spring  out  of,  or  take  their 
origin  in,  the  necessary  legal  relation  of  one  estate  which  is 
subsisting,  to  other  interests  which  are  likewise  subsisting 
(although  future,  because  subject  and  postponed  to  the  former). 

One  other  observation  remains  :  —  The  test  ordinarily 
allowed  for  determining  the  presence  or  absence  of  the  danger 
of  perpetuities  in  respect  of  future  limitations,  is  not  their 
capacity  of  being  alienated,  but  of  being  destroyed.  Extinction 
and  not  co-operation  is  what  the  law  requires  to  be  attainable, 
in  respect  of  remote  future  estates,  before  it  acknowledges  their 
remoteness  to  be  harmless.  It  is  to  reverse  the  policy  of  the  law, 
to  rely  on  the  vitality,  for  the  purposes  of  transfer,  of  a  remote 
expectancy,  as  a  condition  which  ought  to  ensure  its  validity. 

If  a  case  be  supposed  of  an  estate  limited  to  arise  and  take 
effect  upon  a  remote  event  or  contingency,  in  such  a  way  that 
it  would  be  uncertain  until  the  actual  happening  of  that  event 
or  contingency,  whether  the  gift  would  ever  take  eifect  at  all, 
such  a  limitation,  by  our  law,  would  be  void,  and  yet  it  would 
fall  within  the  provisions  of  the  new  enactment,  rendering  such 
possibilities  alienable.  Now,  not  any  executory  devise  or 
shifting  use,  whether  limited  to  a  person  in  esse  or  not,  vests 
any  estate  in  the  party  to  whom  it  is  made,  before  the  event  on 
which  it  depends  has  taken  place.  Supposing,  therefore,  an 
executory  limitation  so  constructed  that  it  may  possibly  not 
take  effect  until  after  the  limits  of  perpetuity  arc  passed,  it  is, 
ex  necessitate,  a  case  where  the  interest  under  the  limitation 
will  remain  unvested  for  all  that  time,  and  where,  consequently, 
until  such  time  has  elapsed  there  will  be  no  estate  in  any  one 

c  2 
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by  virtue  of  the  limitation  ;  and,  as  the  result  of  such  a  condi- 
tion of  the  gift,  it  must  upon  all  principle  fail  as  being  a 
pcrpetuit}'. 

The  instance  has  been  put  of  a  vested  remainder  expectant 
upon  a  long  beneficial  term  of  years,  that  is,  postponed  to  a 
term  not  created  for  limited  purposes  merely,  but  which  will 
carry  along  with  it  the  beneficial  use  and  ownership  of  the 
land ;  and  it  is  said  that  here  is  practically  a  perpetuity,  quite 
as  much  as  in  the  case  of  an  executory  limitation  to  a  person 
in  esse  and  ascertained,  to  arise  upon  an  indefinite  event.  But, 
how,  in  an  argument  of  this  kind,  can  anything  turn  upon  the 
distinction  between  a  beneficial  and  a  trust-term?  There  is  no 
difference  between  them  in  the  estimation  of  a  Court  of  law ; 
and  if  law  allows  the  validity  of  the  expectant  remainder  in  the 
one  case,  equity  must  allow  it  in  both. 

The  conclusion,  then,  is,  that  the  circumstance  of  contingent 
and  executory  interests  having  been  rendered  alienable  at  law 
as  well  as  in  equity,  does  not  avail  to  render  valid  a  contingent 
or  executory  limitation  which  would  in  other  respects  be  too 
remote,  even  though  it  happen  to  be  limited  to  a  person  in  esse 
and  ascertained,  who  might  forthwith  dispose  of  the  interest. 
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SUPrLEMENT  TO  THE  CHATTER  ON  TUE  HISTORY  AND  PRO- 
GRESSIVE ESTABLISHMENT  OF  A  RULE  FOR  PREVENTION  OF 
REMOTENESS  UNDER  THE  NAME  OF  THE  RULE  AGAINST 
PERPETUITIES. 

Some  of  the  cases  which  have  occurred  since  the  year  1833 
have  given  occasion  to  an  examination  of  the  older  authorities 
by  which  the  history  of  the  Rule  against  Perpetuities  is  traced; 
and  which  it  was  the  object  of  this  chapter  to  place  before  the 
reader.  The  result  has  always  been  an  adherence  to  the  limits 
of  remoteness  as  defined  and  adjusted  in  1833,  by  Cadell  v. 
Palmer ;  a  decision  which  the  ultimate  Court  of  Appeal  has 
on  several  recent  occasions  shewn  itself  well  satisfied  with  (c). 

But  the  case  of  Taylor  v.  Biddal  {(I),  which  first  seemed  to 
sanction  the  period  of  lives  in  being  and  twenty-one  years  for 
a  perpetuity,  has  been  the  object  of  some  just  strictures  in  the 
case  o^  Lord  Dangannon  v.  Smith  (e).  In  reference  to  Taylor 
V.  Biddal,  it  was  well  observed  that  no  objection  was  raised  in 
that  case,  that  the  devise  ( /*)  to  the  "  heirs  of  the  Ijody  of  B. 
as  they  should  attain  their  res])ective  ages  of  twenty-one," 
might  let  in  a  succession  of  minorities  of  children  and  grand- 
children, so  as  to  exceed  the  limits  of  twenty-one  years  after  a 
life  in  being  before  the  estate  would  vest;  but,  on  the  contrary, 
that  the  case  was  argued  and  decided  upon  the  facts  tiiat  had 
actually  taken  place.  It  was  observed  that  Taylor  v.  Biddal 
was  decided  when  the  rule  by  which  executory  devises  were  to 
be  governed  was  in  its  infancy,  and  that  it  was  the  first  case 
which  seemed  to  extend  the  time  for  the  vesting  of  executory 

(c)  Lord  Dungannon  v.    Smith,  ((f)  2  IMod.  289. 

12  CI.   &  Fin.  546;  Broiighton  v.  (c)  12  CI.  &  Fin.  546. 

Broughton,  1  House  of  Lords'  cases,  (/)  See  Treat.  Perp.  143. 
406;   Culc  V.  Scu-ell,  12  Jur.  927. 
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devises  from  the  termination  of  lives  in  being  to  the  period  of 
twenty-one  years  beyond.  It  is  a  clear  ground  of  objection, 
however,  to  Taylor  v.  Biddal,  that  it  would  go  to  prove  too 
much,  viz.,  that  a  bequest  simply  to  the  first  heir  of  the  body 
at  twenty-one,  would  be  good.  The  case  is,  consequently,  an 
unsound  one,  although  probably  a  reason  may  be  found  for  the 
conclusion  adopted  in  the  conjecture  offered  by  one  of  the 
learned  judges  in  Lord  Duugannon  v.  Smith.  Sir  Nicolas 
Tindal  remarked  that  the  case  of  Stephens  v.  Stephens  (g)  in- 
directly afforded  decisive  proof  that  Taylor  v.  Biddal  was 
dealt  with  as  if  the  executory  devise  had  been  limited  to  sons, 
because  Stephejis  v.  Stephens  was  a  case  of  a  devise  to  such 
son  of  the  body  of  W.  S.  as  should  attain  twenty-one,  and  the 
Court  of  B.  R.,  on  certifying  their  opinion  in  the  latter  case, 
referred  to  Taylor  v.  Biddal  as  the  only  authority  applicable 
to  a  suspension  of  the  vesting  until  a  son  unborn  should  attain 
twenty-one.  The  result,  then,  as  intimated  in  the  previous 
work  ill)  is,  that  the  extension  of  the  limits  of  Perpetuity  to 
twenty- one  years  beyond  a  life  in  being,  was  not  thoroughly 
settled  until  the  decision  of  the  case  of  Stephens  v.  Stephens. 

Two  other  decisions  of  later  date  than  Taylor  v.  Biddal,  viz. 
those  of  Lord  Chancellor  Hardwicke  in  Goioerv.  Grosvenor  i^i) , 
and  Tr afford  v.  Trafford  (j),  have  likewise  been  overruled  (^), 
after  repeated  animadversions  upon  them  in  other  cases. 

Turning  to  another  question,  and  considering  whether  the 
case  of  Cadell  v.  Palmer  (/),  which  concluded  the  long  line  of 
authorities  comprising  the  history  of  the  Rule  against  Perpetui- 
ties, has  finally  and  conclusively  settled  the  utmost  boundaries 
of  legal  remoteness,  the  writer  desires  to  speak  again  of  the  case 
of  Smith  v.  Farr  (in),  in  which  a  contention  arose  that  seems 

(g)  Ca.  T.  T.  228.  Morgan,  G  ILirc ;  12  Jur.  348,  af- 

(h)  Treat.  Peqi.  143,  147.  firmed  by  Lord  Cottenham,  C,  on 

(0    5  Madd.  337.  appeal. 

0')  3  Atk.  347.  (Z)    7  Bligh.  N.  S.  202. 

(k)  Lord  Dxuigannnn   v.    Smith.,  (?«)  3    You.    &    Coll.   328.     See 

12    CI.    &   Fin.    f)27;   limdand  v.  Treat.  Terp.  72(). 
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not  to  be  excluded  (in  terms  at  least)  by  the  decision  in  Cadell 
V.  Palmer.      In  Smith  v.  Farr  the  gift  was  to  the   testator's 
children  for  their  lives,  and  after  their  decease,  to  the  testator's 
surviving  grandchildren  who  should  be  then  living,  until  the 
youngest  of  them  should  attain  twenty-one,  and  upon  the  youmjest 
of  them  attaining  such  age,  unto  and  between  all  such  his  said 
grandchildren  and  the  children  of  any  siich  grandchild  who  might 
he  then  dead  leaving  issue;     such  children  to  take  only  the 
parent's  share.     It  was  contended  that  the  gift  to  the  children 
of  grandchildren  was  void  for  remoteness;  and  the  objection 
was   directed    to  the  consideration  that,    in   ascertaining  the 
operation  of  the  gift  to  those  great-grandchildren,  a  term  of 
nine  months  as    the  ordinary  period   of  gestation  might   be 
required  to  be   used  (in  addition   to  the  lives  in  being  and 
twenty-one  years  recognised  by  the  rule)  under  circumstances 
or  for  purposes  which,  according  to  the  principle  of  Cadell  v. 
Palmer,  would  exclude  the  case  from  those  excepted  instances 
in  which  a  term  of  gestation    is   allowed    to  be   taken  into 
account.     The  precise  ground  upon  which  this  conclusion  was 
drawn  is  not  to  be  easily  collected  from  the  report ;  in  some 
parts  of  which   the  ground  of  objection  suggested  seems   to 
refer  to  a  different  circumstance  or  feature   in  the  case  from 
what    is    intimated    upon   the    same    point    in    other    places. 
However,    it   is    clear    that    the    objection    was    urged    upon 
one  of  two  arguments: — First,  the  gift  to  the  great-grand- 
children was   possibly  contended  to  be  void  on  the  ground 
that  some  of  the  great-grandchildren   might  be   in  ventre  sa 
mere  on  the  attainment  by   the  youngest  grandchild  of  the 
age  of  twenty-one,  which  would  be  a  contingent  period   for 
gestation    added  on  to   the   full  term   of  lives  in  being  and 
twenty-one  years,   in   obtaining  ichich  term  itself  two  several 
periods  for  gestation  might  have  been  already  used,  namely, 
one  in  respect  of  a  child  who  might  be  in  ventre  sa  mere  at  the 
time  of  the  testator's  decease,  and  the  other  in  respect  of  a 
grandchild  who   might  be  in  ventre  sa   mere  at  the  ileternii- 
nation  of  the  life-estates.     If  this  funned  the  ground  of  the 
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contention  against  the  validity  of  the  gift  to  the  gi'cat-grand- 
children,  the  writer  conceives  it  unsound  and  wrong  upon  the 
considerations  to  which  he  adverted  when  speaking  of  this 
case  in  his  previous  work  (w),  and  which  need  not  be  here 
repeated.  But  the  other  ground  upon  which,  having  regard  to 
some  passages  in  the  report,  the  objection  may  be  conjectured 
to  have  been  founded,  is  this: — That  the  grandchildren  upon 
whose  attaining  twenty -one  the  property  was  divisiljle,  might 
have  been  in  ventre  sa  mere  at  the  determination  of  the  first 
series  of  lives,  and  then,  although  the  term  of  remoteness 
might  be  extended  by  the  period  of  gestation  when  taken  with 
reference  to  a  gift  to  the  grandchildren  themselves,  ^^et,  in  the 
case  of  a  gift  to  great-grandchildren,  and  for  ascertaining  the 
objects  of  such  gift,  the  period  could  not  be  included,  because, 
taken  in  that  form,  it  would  (relatively  to  the  great-grand- 
children and  the  gift  to  them)  be  a  term  in  gross,  or  a  term 
})arlially  so,  as  distinguished  from  a  term  of  gestation  referring 
solely  and  simpli/  to  the  infancy  of  parties  born  or  in  ventre  sa 
mere.  This  is  certainly  a  very  nice  (piestion,  and  one  which, 
it  must  be  admitted,  is  not  full}'  or  in  terms  settled  by  Cudell  v. 
Palmer.  Nevertheless,  the  principle  enunciated  in  that  case 
for  determining  when  the  period  of  remoteness  may  be  ex- 
tended by  the  number  of  months  equal  to  the  ordinary  term  of 
gestation  (o),  does  seem  with  sufficient  clearness  to  decide  that, 
in  such  a  case  as  the  gift  to  the  great-grandchildren  in  Smith 
V.  Farr,  no  allowance  can  be  made  for  a  period  of  gestation 
referring  to  the  ascertainment  of  a  distinct  class  of  persons, 
namely,  the  grandchildren.  For  what  pur[)ose  would  the 
term  of  gestation  be  used,  supposing  in  such  a  case  it  could 
be  taken  ?  Clearly,  it  would  be  used  to  mark  out  the  limits  of 
the  period  during  which  the  vested  interests  of  the  grand- 
children would  be  liable  to  be  divested  by  their  death  leaving 
issue;  in  other  words,  it  would  be  applied  to  the  j)urpose  of 
ascertaining  who  were  objects  of  the  gift  to  the  great-grand- 

00  Treat.  Pcrp.  726—728.  (o)  7  iJligh.  N.  S.  239. 
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children,  ami  of  composing  a  portion  of"  tlie  term  at  the  expi- 
ration of  which  those  objects  were  to  be  defined.  E.  G.,  the 
share  vested  in  an  elder  grandchild  might  (sn])posing  the 
provision  valid)  be  defeated  by  his  own  death  leaving  issne  at 
any  time  within  twenty-one  years  from  the  expiration  of  eight 
or  nine  months  next  after  the  death  of  the  last  tenant  for  life 
when  a  vonnger  grandchild  in  ventre  sn  mere  at  the  time  of 
such  death  might  come  in  esse.  The  property  not  being  dis- 
tributable till  the  youngest  grandchild  living  at  the  death 
of  the  last  tenant  for  life  attains  twenty-one,  and  the  share  of 
each  grandchild  being  subject  to  a  gift-over  on  his  death 
leaving  issue  before  such  attainment  of  twenty-one  by  the 
youngest  grandchild,  the  operation  of  the  clause  in  allowing 
an  additional  term  for  the  youngest  grandchild's  gestation 
would  clearly  be,  to  render  defeasible,  during  that  additional 
term,  the  interests  (not  of  the  infant  himself,— or,  at  least,  not 
of  the  infant  solely,  but  those)  of  parties  who  might  have 
been  in  existence  long  previously  to  the  birth  of  the 
infant.  Relatively,  therefore,  to  the  other  grandchildren, 
the  term  of  gestation  for  the  youngest  grandchild  would  be  a 
term  in  gross;  it  would  not  be  a  term  referring  merely  and  simply 
to  infancy.  So,  likewise,  relatively  to  the  great-grandchildren, 
it  would  (in  the  case  of  all,  except  those  who  were  issue  of  the 
youngest  grandchild)  be  a  term  in  gross,  because  they  would 
be  enabled  to  take  shares  after  the  lapse  of  lives  in  being  and 
tw-enty-one  years,  during  an  additional  term  of  nine  months, 
taken  with  reference  to  the  infancy  of  a  person  who  was  in 
effect  an  entire  stranger  to  the  gift  under  which  such  great- 
grandchildren would  claim.  Upon  the  whole,  it  is  conceived  that 
(upon  the  latter  of  the  arguments  above  supposed)  the  princi- 
ple of  the  limits  settled  by  Cailell  v.  Palmer  is  opposed  to  the 
validity  of  gifts  such  as  that  to  the  great-grandchildren  in  Smith 
V.  Farr.  It  is  to  be  regretted  that  that  case  went  off  upon  a 
ground  which  rendered  unnecessary  a  decision  of  the  point ; 
but  it  need  hardly  be  added  that,  whatever  be  the  view  likely 
to  be  ullimatcK  adopted^  it  will,  tor  the  prc^cut,  be  prudent. 
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whenever  the  term  of  the  infancy  of  a  person  not  in  esse  and  a 
stranger  to  the  particular  gift,  is  intended  to  form  part  of  the 
period  of  remoteness,  to  select  the  term  of  twenty,  rather  than 
twenty-one  years,  from  the  time  of  the  hirth  of  such  person,  for 
the  absolute  vesting  of  the  gift,  so  that  the  term  of  such  infant's 
gestation  (should  circumstances  make  it  important)  may  be  com- 
prehended within  the  single  limit  of  twenty-one  years,  which 
the  rule  allows  to  be  taken  as  a  term  in  gross.  Another 
method  of  avoiding  the  difficulty  would  be,  to  provide  that  the 
twenty-one  years  should  be  taken  from  the  death  of  the  party 
who  might  leave  in  ventre  sa  mere  the  child,  whose  infancy 
was  intended  to  form  part  of  the  term  of  remoteness. 
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SUPPLEMRNT     TO     TUE     CHAPTER    ON      THE     ADJUNCTS     OF     OR 
ACCESSORY    TO    THE    RULE    AGAINST    PERPETUITIES. 

In  the  principal  work  the  doctrine  was  suggested,  that  in  de- 
termining the  vahdity  or  invalidity  of  testamentary  dispositions 
under  the  Rule  against  Perpetuities,  it  is  not  permitted  to 
advert  to  events  taking  place  subsequently  to  the  date  of 
the  will,  although  the  death  of  the  testator  is  the  period  for 
ascertaining  the  objects  of  his  bounty.  But,  while  so  stating 
what  he  conceived  to  be  the  rule  on  this  point,  the  writer 
remarked  on  its  inconsistency  with  the  other  rule  which  com- 
putes the  period  of  remoteness  in  testamentary  gifts  from  the 
death  of  the  testator,  being  the  time  when  the  will  takes  effect 
in  law  ;  just  as  the  date  of  the  deed  is  the  period  to  be  taken 
for  that  purpose,  when  the  limitations  are  not  created  by 
will  {a).  And  in  another  place  (h),  when  speaking  of  the 
doctrine  of  qy  pros,  it  was  observed  that  wherever,  indepen- 
dently of  the  construction  of  gi/  pres,  a  gift  to  a  class  of  unborn 
issue  would  foil  according  to  the  state  of  events  at  the  date  of 
the  will,  then,  notwithstanding  the  circumstance  of  some  of 
the  objects  of  it  being  born  in  the  testator's  lifetime,  the  rule 
of  gi/  p7'es  must  be  applied  to  the  limitations  as  they  would 
have  stood  had  the  testator  died  immediately  after  making  his 
will,  and  that  no  exception  is  to  be  made  in  favour  of  those 
portions  of  the  gift  which,  according  to  the  events  subsequent 
to  the  will,  would  have  been  valid  in  their  original  form.  And 
the  writer  concluded  that  the  authorities  so  far  warranted  the 
doctrine  thus  stated,  that  a  decision  then  very  recently  pro- 
nounced in  Vanderplanh  v.  Kin(j  (c)  a})peared  not  reconcileablc 
with  them,  when  it  applied  qy  pres  only  to  the  extent  that  the 

(n)  Treat.  Pcrp.  170—172.  (/>)  Treat.  Terp.  441. 

(r)   o  llarc,  I . 
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circumstances  at  the  death,  as  distinguished  from  those  at  the 
time  of  the  devise,  rendered  it  necessary  to  apply  it.  The  writer 
conceives  that  this  latter  question  is  not  undistinguishable  from 
the  former,  and,  as  far  as  it  may  be  considered  so,  it  will  be 
reserved  for  that  part  of  the  present  work  which  treats  of  the 
doctrine  oiqypres. 

The  very  able  Judge  who  decided  Vanderplank  v.  King  has 
since  had  occasion  to  consider  again  the  true  terms  of  the  Rule 
against  Perpetuities  in  respect  to  testamentary  gifts,  and  has 
distinctly  propounded  the  doctrine  that,  in  deciding  on  the 
validity  of  such  gifts  with  reference  to  questions  of  remote- 
ness, the  circumstances  as  they  exist  at  the  time  of  the  testator's 
death,  and  not  at  the  date  of  the  will,  are  those  by  which  the 
point  of  remoteness  is  to  be  tried  ;  that  the  fact  of  the  terms 
of  the  devise  contemplating  contingencies  which,  if  the  testa- 
tor should  die  immediately  after  making  the  will,  would, 
according  to  the  events  at  that  time,  be  too  remote,  is  not  any 
ground  of  objection  to  that  devise,  if,  between  the  execution 
of  the  will  and  the  death  of  the  testator,  events  happen  which, 
had  they  taken  place  before  the  will  was  made,  would  have 
excluded  any  objection  of  remoteness.  This  doctrine  must  be 
considered  to  have  been  (if  not  decided,  yet)  laid  down  in 
terms  so  strong  as  to  forbid  any  doubt  what  the  decision  of  the 
learned  Judge  would  be,  should  the  point  come  judicially  in 
question  before  him  {d). 

The  duty  of  an  author  would  sometimes  be  discharged 
best,  in  such  a  case,  b}'  his  confining  himself  to  a  simple 
statement  of  the  doctrine  which  has  been  deliberately  apphed 
upon  a  full  investigation  of  the  matter  in  question,  with, 
perhaps,  a  few  suggestions  as  to  the  bearing  of  the  new  decision, 
whether  by  way  of  explanation  or  of  doubt.  And,  in  the 
present  instance,  it  may  be  unaffectedly  said,  that  it  would  be 
far  more  agreeable  to  the  writer,  regarding  it  as  a  matter  of 
feeling  merely,   to  recall  at   once  the  objectionable   doctrine 

(rf)  Fmdkner  v.  Daniel^  3  Have,  344 ;  Williams  v.  Teale,  6  Hare, 
1D9;  Ferrand  v.    Wilson,  4  Hare,      239. 
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(if  such  it  be),  rather  than  to  treat  the  condemnation  of  it  as, 
even  in  appearance,  at  all  open  to  criticism.  But,  if  it  should 
happen  that''contem})oraries  appear  not  to  be  agreed  upon  the 
point  (and  a  reference  to  the  cases  and  standard  text-books 
will  clearly  shew  that,  in  this  instance,  they  are  not),  the  very 
occasion  seems  to  arise  when  a  detailed  investigation  of  the 
matter,  is  especially  the  function  of  an  author.  It  is,  of  course, 
of  the  utmost  importance  to  any  system  of  law,  that  the  points 
which  froui  time  to  time  arise  upon  it,  should  be  determined 
consistently  with  its  fundamental  principles,  and  (if,  together 
with  that,  it  may  be)  also  with  established  authorities. 
But,  in  the  present  instance,  the  manner  in  which  the  learned 
Vice  Chancellor  was  kind  enough  to  treat  the  author's  state- 
ment of  a  contrary  doctrine,  renders  it  especially  incumbent 
upon  him,  as  he  conceives,  to  give  deliberate  attention  to  the 
whole  argument.  It  will,  therefore,  be  the  humble  endeavor 
of  the  present  writer,  to  make  such  observations  upon  the 
subject  alluded  to,  as  appear  fairly  and  properly  to  enter  into 
the  discussion  and  decision  of  it;  and  it  is,  perhaps,  scarcely 
necessary  to  add,  that  it  cannot  be  of  the  slightest  consideration 
with  him,  in  the  independent  examination  of  the  point,  that  he 
may  himself  have  suggested  in  his  former  work  an  observation 
on  one  side  or  the  other,  of  the  controversy.  In  the  year  1846, 
the  very  important  case  of  Lord  Dungannon  v.  Smith  {e) 
occurred,  and  from  the  opinions  delivered  in  that  case,  and  the 
arguments  and  judgments  in  the  previous  casesofil/ac/«'/»iow  v. 
Peach  (y*)  Vanderplank  v.  King  (g)  Ilai'ris  v.  Davis  (h) 
and  Andreio  v.  Andreio  (i),  it  is  now  clear  that  the  point 
alluded  to  has  never  been  finally  and  fully  settled;  and  we  are 
at  liberty  to  investigate  it  amply  and  critically.  How  remark- 
able that  when  the  doctrine  of  Perpetuities  is  two  centuries 
and  a  half  old,  a  point  which  it  belongs  to  the  very  essence  of 
it  to  determine,  is  only  now  demanding  attention ! 

(e)  '2  CI.  &  Fin.  54G.  (//)   1  Coll.  416. 

(/)  2  Keen,  555.  (0    ^  Coll.  690. 

(S")  Supra. 


30  INFLUENCE    OF    EVENTS    AFTER    WILL 

It  will,  undoubtedly,  be  a  desirable  and  gratifying  con- 
clusion to  arrive  at,  that,  in  considering  the  validity  of  testa- 
mentary dispositions,  regard  is  to  be  had  to  the  circumstances 
which  exist  at  the  time  of  the  testator's  death,  and  not  to  those 
only  which  have  ha])pcned  when  he  makes  his  will.  It  must 
be  the  inclination  of  all,  in  applying  the  Rule  against  Perpe- 
tuities, to  avoid  giving,  in  any  instance,  to  what  is  otherwise 
a  most  salutary  provision,  the  appearance  of  a  harsh  and 
arbitrary  restriction.  The  rule  is  good ;  it  is  beneficial ;  it  is 
necessary :  but,  in  reference  to  every  open  point,  the  effort 
should  always  be,  to  confine  its  operation  within  the  bounds 
of  wholesome  necessit3\  What,  then,  are  the  conclusions  of 
settled  principles  of  law,  and  of  such  authorities  as  are  inferior 
only  to  those  principles,  in  weight  and  conclusiveness,  upon 
the  question, — Can  events  which  happen  after  the  making  of 
the  will,  and  before  the  death  of  the  testator,  have  any  effect 
in  determining  the  point  of  the  validity  of  his  devises  and 
bequests  under  the  rule  against  Perpetuities  ? 

To  place  the  question  in  a  clear  light,  we  may  suppose  the 
following  different  classes  of  limitations  to  be  contained  in  a 
will: — first,  a  gift  to  B.  on  the  death  of  A.  without  issue, 
A.  taking  no  estate,  and  filling  no  character,  which  would 
enable  him  to  become  tenant  in  tail  by  force  of  that  gift; 
secondly,  a  limitation  (not  by  way  of  remainder  upon  a 
vested  life  estate)  to  the  first  heir  male  of  a  living  person  who 
shall  attain  twenty-one,  or  any  other  specified  age  ;  thirdly,  a 
limitation  to  A.  for  life,  remainder  to  his  eldest  son  (unborn  at 
the  date  of  the  will)  for  life,  remainder  to  the  children  of  that 
son  in  fee;  fourthly,  a  limitation  to  all  the  children  of  A.  (a 
living  person)  who  shall  attain  twenty-five  or  any  other  age 
beyond  twenty-one;  fifthly,  a  limitation  to  A.  for  life,  and 
after  his  decease  to  the  person  who  for  the  time  being  shall 
possess  the  title  of  Baron  B.,  and  his  successors  in  that  dignity 
for  ever ;  and  sixthly,  a  limitation  to  A.  for  life,  remainder  to 
all  his  children  as  tenants  in  common  for  life,  remainder,  as  to 
their  respective  shares,  to  their  respective  children  in  tail. 
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What  wc  are  to  suppose  is  this: — That,  in  the  first  example, 
A.  dies  in  the  testator's  lifetime  without  issue ;  that,  in  the 
second,  there  is  an  heir  male  of  the  rc(juisite  age  at  the  testator's 
death ;  that,  in  the  third,  A.  dies  leaving  a  son,  before  the 
decease  of  the  testator;  that,  in  the  fourth,  the  parent  dies  in 
the  lifetime  of  the  testator ;  that,  in  the  fifth,  A.  dies  in  the 
testator's  lifetime ;  and  that,  in  the  sixth,  some  of  the  children 
of  A.  to  whose  issue  estates  tail  are  limited,  are  born  before  the 
decease  of  the  testator.  Is  the  gift  to  B.  in  the  first  case,  to 
the  heir  male  in  the  second,  to  the  children  of  the  eldest  son 
in  the  third,  or  the  children  attaining  twenty-five  in  the  fourth, 
capable  of  taking  effect?  in  the  fifth  case,  can  the  first  possessor 
of  the  title  be  limited  to  an  interest  for  his  life  and  the  absolute 
interest  carried  over  to  the  next  inheritor  of  the  dignity,  or 
must  the  first  take  the  absolute  interest  by  reason  that  if  A. 
had  survived  the  testator  a  gift  to  carry  an  interest  by  purchase 
beyond  the  first  possessor  of  the  title,  would  not  have  been 
valid?  and,  in  the  sixth,  can  those  children  who  are  born 
before  the  testator's  death  take  as  tenants  for  life,  with  re- 
mainders to  their  children,  while  those  not  so  born  become 
tenants  in  tail  under  the  doctrine  of  qy  pres ;  or  must  the 
entire  class  of  the  children  of  A.  be  made  tenants  in  tail  imder 
that  doctrine,  if  it  be  applied  at  all  ? 

It  is,  in  the  first  place,  perfectly  clear  that  mere  remoteness 
in  words  and  phrases  will  not,  of  itself,  necessarily  invalidate 
the  limitation.  Two  things  must  combine  to  produce  a  case  of 
actual  remoteness.  There  must  be  remoteness  in  the  compass 
or  conditions  of  the  gift — that  is,  in  the  contingency  con- 
templated by  the  expressions  of  the  gift — and  there  must  be  a 
state  of  circumstances  w^hicli  will  admit  of  the  gift  or  con- 
tingency that  is  infected  with  the  vice  of  remoteness  in  ap- 
pearance, operating  remotely  in  fact. 

A  gift  may  sound  remotely,  or  savour  of  remoteness,  but,  upon 
investigating  the  facts  to  which  it  refers,  it  may  appear  that  there 
are  not,  in  reality,  any  circumstances  which  will  admit  of  the  gift 
taking  effect  in  that  particular  relation,  or  under  those  forms  or 
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conditions,  out  of  or  from  which  its  remote  character  would,  if 
at  all,  spring.  To  put  a  well-known  rule  in  another  branch  of 
the  law,  by  way  of  illustration : — There  may  be  amh'ujuity  in 
the  terms  of  a  written  instrument,  but  the  evidence  of  sur- 
rounding facts,  which  the  law  (thcai/s  receives  in  construing  an 
instrument,  may  shew  that,  in  substance  and  reality,  there  is 
not  any  ambiguit}'  at  all.  The  ambiguity  is  supposed  to  arise 
from  a  correspondence  of  the  facts  to  the  exprcssmis  used  in  the 
will;  but  if  the  facts  do  not  give  reality  of  aj)j)lication  to  the 
expressions  which  appear  to  occasion  uncertainty,  then, 
although  there  be  a  seeming  ambiguity,  there  is  none  in  sub- 
stance and  the  gift  will  have  effect ;  as  if  a  man  give  land  to 
"  one  of  the  grandchildren  of  A.,"  and  there  be,  in  fact,  only 
one  grandchild,  that  grandchild  will  be  entitled  to  take  under 
the  gift.  So,  with  regard  to  this  question  of  remoteness,  the 
clause  of  gift  may,  in  appearance,  indicate  a  perpetuity, 
whereas  those  conditions  of  the  gift,  in  virtue  of  which  alone 
the  perpetuity  seemed  to  be  constituted,  may  not,  under  the 
actual  circumstances  of  the  case,  meet  with  any  real,  practical 
application — may  be  incapable  of  being  brought  into  that  con- 
nection with  persons  and  things  which  alone  can  give  life  and 
operation  to  what  otherwise  is  only  a  form  of  words.  Thus,  a 
limitation  to  B.  on  the  death  of  A.  (a  stranger)  without  issue, 
appears,  on  the  face  of  it,  to  be  open  to  the  objection  of  remote- 
ness ;  but  if  A.  be  then  already  dead  without  issue,  there  is,  in 
truth,  no  remoteness,  nor  would  the  law  invalidate  such  a  gift. 
And  so,  again,  just  as  there  must  be  scope  in  the  cir- 
cumstances to  give  reality  to  remoteness  in  the  idea  of  the 
gift,  so  must  there  be  remoteness  in  the  idea  of  the  gift  to 
create,  in  fact,  a  Perpetuity  suggested,  in  appearance,  by  the  cir- 
cumstances. Thus,  a  gift  to  the  children  of  A.  (a  living  person), 
to  vest  at  their  ages  of  twenty-five,  is  suggested  to  be  a  Perpe- 
tuity, by  the  fact  that  A.  may  have  children  at  a  future  time, 
in  respect  of  whom  the  gift  would  be  too  remote ;  but,  if  the 
expressions  of  the  gift  can  be  held  to  confine  it  to  those 
children  only  of  A.  who  are   living   at  the  decease  of  the 
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testator,  there  is  no  longer  any  ground  for  alleging  against  it 
the  objection  of  remoteness  (;).  Thus,  then,  we  sec  clearly 
that  the  fiicts  which  immediately  surround  the  limitation,  must 
contain  within  themselves  elements  of  remoteness,  and  that, 
such  elements  must,  by  the  instrument,  appear  or  be  embodied 
in  the  constitution  of  the  gift 

It  would  have  been  unnecessary  to  enforce  this  point,  but  that 
it  is  probable  our  apprehension  of  the  bearings  of  the  general 
question  will  be  clearer,  by  distinctly  presenting  to  our  minds 
the  consideration,  that  that  question  is  not  settled  merely  by 
shewing  remoteness  in  the  terms  of  the  contingency  provided 
for  in  a  testamentary  gift ;  but  that  we  have  still  to  find  the 
limitation  occupying  a  corresponding  situation  amongst  the 
circumstances  in  or  by  which  it  operates. 

The  general  rule  as  to  remoteness  which  applies  to  all  dis- 
positions by  will,  is,  that  the  validity  of  the  limitation  must  be 
determined  at  the  death  of  the  testator,  and  not  at  any  time 
afterwards.  This  rests  upon  three  simple  propositions:  First, 
that  the  will  takes  effect  from  the  decease  of  the  testator ; 
next,  that  the  period  of  remoteness,  in  the  case  of  a  will, 
is  to  be  conqmtcd  from  the  death  of  the  testator,  because  the 
will  then  takes  effect  and  the  limitations  in  it  are  then  created; 
and  lastly,  that  it  must  always  be  certain,  from  the  time  of  the 
creation  of  a  gift,  that  it  will  vest,  if  at  all,  within  the  pres- 
cribed period.  About  this  general  doctrine  there  can  be  no 
discussion.  But  the  question  still  remains,  what  is  the  time 
for  ascertaining  the  facts  which  are  to  determine  the  vaUdity 
of  the  limitation?  Now,  it  follows  from  the  general  rule  which 
has  been  stated,  that  the  testator,  in  arranging  his  scheme  of 
disposition,  may,  if  he  pleases,  by  the  langUcige  and  provisions 
of  his  will,  expressly  contemplate  and  make  use  of  the  circum- 
stances which  will  exist  at  the  time  of  his  death,  as  the  hinges 
on  which  to  suspend  his  contingent  gifts.  He  may,  by  any 
form  of  words  and  in  any  manner,  take  the  full  range  compre- 

{j)  Sec,  as  instances,  Elliott  v.  Elliott,  VI  Sim,  27G,  and  Lcaih  v.  Leach, 
2  Y.  &  C,  C.  C.  49->. 
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hended  in  lives  in  being  and  twenty-one  years  from  the  time 
of  his  own  death.  If  he  point  specifically  to  events  to  happen 
within  the  compass  of  his  own  life,  although  after  the  date  of 
the  will,  the  gifts  may,  without  doubt,  be  moulded  by  pro- 
viding for  contingencies  suspended  upon  those  events,  and 
certain  to  be  ascertained,  one  way  or  the  other,  within  the 
prescribed  period  computed  with  reference  (not  to  the  date  of 
the  will,  but)  to  the  events  which  so  happen  after  the  making 
of  the  will  and  before  the  testator's  death.  In  other  words,  if 
it  be  certain,  according  to  the  terms  of  the  will,  that  the  vesting 
will  take  place  (if  at  all)  within  the  proper  period  from  the 
testator's  death,  the  gift  is  unquestionably  valid.  A  very  good 
illustration  of  the  distinction  now  adverted  to,  is  presented 
by  the  case  of  Arnold  v.  Congreve  (K),  wdiere  the  testatrix 
bequeathed  one-half  of  a  fund  to  her  son's  eldest  male  child 
living  at  her  decease,  with  a  direction  that  it  should  be  settled 
so  that  such  child  might  enjoy  it  for  life,  and  that  afterwards  it 
should  go  to  his  children.  Side  by  side  with  this  gift,  was  a  be- 
quest of  the  other  half  of  the  fund  to  the  son's  "other  children 
lawfully  begotten,"  with  a  similar  direction  that  the  children 
should  enjoy  the  interest  during  their  lives,  and  that  after- 
wards it  should  go  to  their  children  lawfully  begotten.  The 
testatrix's  son  survived  her.  And,  because  the  gift  to  the 
eldest  male  child  was  qualified  by  the  clause,  providing  that 
it  should  be  a  child  alive  at  the  testatrix's  death,  the  limitation 
to  the  children  of  that  child  was  properly  held  valid :  whereas, 
the  bequest  to  the  other  grandchildren  of  the  testatrix  not 
being  confined  to  grandchildren  living  at  her  death,  the  limi- 
tations to  the  children  of  those  grandchildren  were,  with 
equal  propriety,  held  void.  Now,  here  we  observe  that,  in 
the  first  of  the  two  series  of  gifts,  the  will  in  terms  contem- 
plated, as  the  basis  of  the  contingency  which  affected  the 
gifts,  an  event  to  be  ascertained  at  the  death  of  the  testatrix  : 
it  was  certain,  according  to  the  terms  of  the  will,  that  the  gift 

(/O  1  K.  &  M.  209. 
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to  the  eldest  male  child  would  be  in  a  condition  to  vest  (if  at  all) 
at  the  testator's  death ;  and  therefore  it  was  certain  that,  at  the 
death  of  the  testator,  the  gift  to  the  children  of  that  son 
would  be  found  to  be  such  as  would  (if  at  all)  necessarily 
vest  within  the  prescribed  limits  from  the  death. 

But  suppose  a  case  in  which,  according  to  the  langnof/e  of 
the  gift,  it  is  possible  that,  at  the  testator's  death,  it  may  nnt 
be  certain  that  the  vesting  will  take  place,  if  at  all,  within  the 
prescribed  limits?  would  it  then  be  material  if,  at  tJie  testators 
death,  it  had  become  certain  that  the  vesting  would  take  place, 
if  at  all,  within  the  allowed  limits  after  the  testator's  decease? 
In  fact,  would  the  occurrence  of  circumstances  in  the  devisor's 
lifetime  establishing,  at  his  death,  a  certainty  that  the  vesting, 
if  it  take  place  at  all,  will  do  so  within  the  proper  limits  after 
that  event, — would  this  put  the  limitation  in  the  same  predi- 
cament, as  if  the  will  had  in  terms  referred  to  those  circum- 
stances as  the  foundation  or  basis  of  the  disposition?  Thus, 
if  we  return  to  the  case  of  Arnold  v.  Congreve,  and  take  the 
gift  to  the  issue  of  the  children  (of  the  testatrix's  son)  other 
than  those  of  the  eldest  male  child,  we  may  suppose  the  son 
dying  in  the  lifetime  of  the  testatrix,  by  which  means  the 
children  of  the  son  being  a  finally  ascertained  class  in  the 
testatrix's  lifetime,  the  issue  of  all  those  children  would  become 
vaHd  objects  of  gift.  Clearly,  if  the  will  had  provided  for  the 
event  of  the  son  dying  before  the  testatrix,  the  issue  of  each 
child  of  that  son  might  take  as  purchasers  under  it.  Then, 
does  the  circumstance  of  the  event  happening  in  the  testator's 
lifetime,  have  the  same  effect,  although  not  in  terms  antici- 
pated in  the  will,  as  if  it  had  been  anticipated  therein  ?  Now, 
in  considering  this  point  it  is  material  to  bear  in  mind  the 
doctrine  to  which  attention  has  been  called,  viz., — That  the 
law  takes  no  objection  to  the  looking  at  events  which  happen 
subsequently  to  the  making  of  the  will  and  before  the  death  of 
the  testator,  when  the  will  itself  looks  forward  to  that  extent  in 
the  language  which  it  uses. 

We  proceed,  then,  to  consider  more  closely  the  particular 

D  2 
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question,  can  events  happening  in  the  interval  between  the 
execution  of  the  will  and  the  death,  properly  be  distinguished 
from  events  which  take  place  after  the  decease  of  the  testator, 
which,  it  is  admitted  on  all  hands,  cannot  be  for  any  purpose 
attended  to  in  determining  the  validity  or  invalidity  of  the 
gift.  The  rule  is  clear,  that  events  subsequent  to  the  creation 
of  the  limitation  are  to  have  no  effect  one  way  or  the  other. 

Now,  it  occurs  at  once  to  ask,  when  can  a  limitation  ex- 
pressed in  a  will  be  first  said  to  be  created  ?  at  the  time  of  the 
making  of  the  will  ?  or  at  the  death  of  the  testator  ?  Both  as 
to  real  and  as  to  personal  estate  the  will  tahes  effect  from  the 
death  of  the  devisor,  although,  as  to  wills  governed  by  the  law 
which  prevailed  before  1  Vict.  c.  26,  a  will  of  real  estate 
speaks,  as  to  its  subject-matter,  from  the  time  of  making  it ; 
such  a  will  being,  in  fact,  a  testamentary  form  of  conveyance. 
But,  if  the  question  (when  was  it  created?)  is  to  be  determined 
by  ascertaining  when  the  rights  of  the  devisee  first  com- 
menced, or  had  any  existence,  in  legal  contemplation,  either 
actual,  potential  or  national, — and  again,  whether,  when  in 
existence,  they  had  a  relation  back  to  any  earlier  period, — if 
the  question  is  to  be  determined  by  such  considerations  as 
these,  it  must  unequivocally  be  answered  that  the  creation  of 
the  gift  is  at  the  decease  of  the  testator,  and  not  a  moment 
sooner.  At  no  earlier  period  has  the  object  of  it  any  sort 
of  status  in  reference  to  the  ownership  of  its  subject:  he 
is,  prior  to  that  period,  an  entire  stranger;  and,  when  the 
interest  does  take  effect,  there  is  not  the  faintest  trace  of  any 
relation  back  to  a  period  anterior  to  the  testator's  decease. 
But  the  law  docs  not  leave  us  without  an  explicit  answer  to 
this  question  ;  and  the  answer,  moreover,  goes  direct  to  the 
very  class  of  cases  under  consideration.  It  is  permitted  a 
testator,  as  we  have  already  seen,  to  make  use  and  take  ad- 
vantage, in  the  dispositions  of  his  will,  of  every  event  which 
may  happen  in  his  lifetime,  just  as  if  it  were  an  event  ascer- 
tained when  the  will  is  made.  Provided  he  contemplate 
expressly  the  period  of  his  own  decease,  or  events  preceding 
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or  contemporaneous  with  his  decease,  his  dispositions  may  be 
regulated  by  reference  to  that  period  or  those  events,  as  the 
initiation  of  the  remoteness  whicli  the  law  allows  him  to  intro- 
duce into  those  dispositions.  This,  then,  conclusively  shews 
that  the  time  of  the  creation  of  a  testamentary  limitation  is, 
in  law,  no  less  than  in  common  life,  the  death  of  the  tes- 
tator; for  otherwise  it  would  be  impossible  for  a  testator  to 
initiate  a  gift  by  reference  to  events,  as  they  may  be  found  to 
exist  at  that  time,  and  which  have  not  happened  at  the  time 
of  making  the  will ;  just  as  it  is  impossible  for  him  to  make 
the  validity  of  the  gift  contingent  on  circumstances  hajjpening 
after  his  death.  And,  be  it  observed,  there  is  no  distinction 
upon  this  important  point,  between  wills  of  real  and  of  per- 
sonal estate,  even  under  the  old  law. 

Then,  if  the  will  take  effect  to  all  intents  from  the  death  of 
the  testator,  from  what  period  does  it  speak  when  providing 
for  future  events.  Is  it  to  be  interpreted  just  as  if  the  testator 
had  died  immediately  after  the  making  of  it  ?  or  as  if  the 
making  of  it  had  immediately  preceded  the  death  of  the 
maker?  First,  let  us  inquire  whether  there  be  any  just 
analogy  in  the  law  of  testaments  by  which  this  point  ought  to 
be  governed;  and,  next,  what  is  the  true  and  exact  position 
of  a  person  who  is  engaged  in  making  a  will  which  contem- 
plates future  uncertain  events. 

First,  the  capacity  of  the  legatee  to  take  is  referrible  entirely 
to  the  death  of  the  testator ;  if  he  be  then  an  alien,  or  a  con- 
victed traitor,  or  if  the  object  be  a  corporation  not  licensed 
(previously  to  the  testator's  death)  to  hold  land,  the  gift  in 
each  such  case  fails,  so  far  as  respects  any  interest  in  the 
legatee.  But,  if  a  person  who,  at  the  date  of  the  will,  was  an 
alien,  or  a  convicted  traitor,  has  subsequently  before  the  death 
been  naturalized  or  pardoned,  or  if  the  corporation  which,  at 
the  making  of  the  will,  was  unlicensed  has,  by  the  time  of  the 
death,  obtained  a  license,  then  in  such  case  the  gift  is  ope- 
rative. So,  again,  the  existence  or  non-existence  of  the  object 
described  in  the  devise  is  to  be  asecrlaiucd  at  ihc  time  of  its 
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taking  effect,  and  not  before.  If  there  be  an  immediate 
bequest  to  the  children  of  A.  (who,  at  the  date  of  the  will,  may 
be  unmarried),  the  children  born  to  him  in  the  interval  between 
that  time  and  the  death,  are  the  objects  of  the  gift.  So,  the 
form,  I'fft'ct,  and  operation  of  the  devise  frequently  depend  on 
the  state  of  the  circumstances  at  the  testator's  death,  as  dis- 
tinguished from  those  at  the  time  of  making  the  devise.  Thus, 
if  one  of  several  persons  made  tenants  in  common  by  the  will 
die  before  the  testator,  the  gift  operates  to  the  extent  only  of 
the  interests  intended  for  those  who  have  survived ;  while,  if 
it  be  a  devise  in  joint-tenancy,  the  surviving  devisees  take,  by 
virtue  of  such  an  intervening  occurrence,  a  larger  interest  than 
would  have  fallen  to  them  without  it.  And  this  is  still  more 
remarkably  seen  in  the  v/ell-known  rule  in  JVikTs  case. 
When  a  testator  devises  to  A.  and  his  children,  they  are  joint- 
tenants,  if  A.  have  childivn  when  the  testator  dies  (Zj ;  but  if, 
at  that  time,  A.  have  no  children,  then  he  is  tenant  in  tail. 
Why?  because,  there  being  no  children  to  participate  under  the 
gift  (at  the  time  when  it  takes  effect)  according  to  the  par- 
ticular mode  contemplated  by  the  testator,  his  intention,  in  a 
general  sense,  shall  be  effectuated  by  a  variation  in  the  form 
and  manner  of  the  gift.  This  doctrine  is  entitled  to  special 
weight  in  the  argument  before  us.  So,  again^  the  ancient,  and 
perhaps  antiquated,  distinction  respecting  gifts  per  verba  de 
prcesenti  and  per  verba  defuturo,  is  directed  solely  to  the  con- 
sideration that,  at  the  time  of  the  death  of  the  testator,  there 
may  not  be  any  circumstance  to  give  effect  to  the  disposition, 
and  then  the  question  arises  whether,  according  to  the  proper 
construction  of  the  gift,  an  immediate  or  prospective  ascertain- 
ment of  the  person  or  the  event,  was  intended  by  its  author. 

(I)  The  writer  has  not  hesitated  and  principle  of  the  rule  contained 

thm  to  state  the  doctrine,  it  being  in  the  very  terms  in  which  it  was 

manifest  that,   to  state  it   in    any  originally  propounded.   Wilffs  case, 

other    way    (as   referring    only   to  6  Co.  Vu-ik  17 ;  und  sec  Scott  v.  Scott, 

the  existence,  or  otherwise,  of  the  }5  Sim.  47;  Rmd  v.  Willis,  1  Coll. 

children  when  the  will  is  executed)  86,  1  Jarm.  Wills,  310. 
is  not  com[)iitll;k'  with  the  reason 
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And,  onec  more,  a  limitation  will  be  either  a  remainder  or  an 
executory  devise,  and  will  fail  or  take  effect  as  the  result  of  its 
being  the  one  or  the  other  of  these,  according  to  events  as 
they  appear  at  the  time  of  the  testator's  death.  If  there  be  a 
gift  of  land  for  one  hundred  years,  and,  subject  thereto,  to  the 
first  son  of  A.,  who  has  no  son  at  the  time  of  the  testator's 
death,  the  limitation  to  that  son  is  an  executory  devise,  because 
it  would  fail  altogether  as  a  contingent  remainder  for  want  of 
a  freehold  estate  to  support  it ;  but  if,  at  the  testator's  death, 

A.  has  a  son,  the  limitation  to  that  son  is  a  vested  remainder. 
And  so,  again,  if  we  suppose  a  gift  to  A.  for  life,  remainder  to 

B.  for  a  term  of  years,  remainder  to  the  first  son  of  C,  who  has 
no  son  at  the  testator's  death,  this  last  gift  is  a  contingent  re- 
mainder if  A.  survive  the  testator  ;  but  if  A.  die  before  the  tes- 
tator, it  is  an  executory  devise.  So  that  the  whole  complexion 
of  a  testamentary  limitation, — its  liability  to  destruction  or 
failure  as  a  contingent  remainder,  or  its  freedom  therefrom  as 
an  executory  devise, — may  depend,  wholly  and  solely,  upon 
the  course  of  events  subsequent  to  the  making  of  the  will,  and 
before  the  testator's  death. 

Thei-e  is,  then,  a  very  powerful  analogy  leading  to  the 
conclusion  that  the  will,  when  it  refers  to  future  events,  must 
be  read  as  speaking  from  the  time  of  the  death  of  its  maker, 
and  not  from  the  date  of  it.  There  is,  perhaps,  one  class  of 
cases  which  may  seem  to  form  an  exception  to  this  general 
conclusion.  It  is  clearly  settled  that,  in  the  case  of  an 
engrafted  executory  gift  depending  upon  a  future  event,  if  the 
event  happen  in  the  lifetime  of  the  testator,  the  gift  takes  effect 
forthwith,  and  this,  although  the  limitation  upon  which  it  is 
engrafted  may  never  vest,  by  reason  of  the  death  of  the 
object  of  it  in  the  testator's  lifetime,  or  from  his  not  satisfying 
the  terms  of  the  limitation  at  the  testator's  death.  To  some 
extent,  this  doctrine  certainly  gives  effect  to  the  dispositions 
of  the  will  upon  a  construction  which  seems  to  regard  the 
testator  as  speaking  from  the  time  of  making  his  will,  and  not 
from  a  later  period.      But  there  arc  obvious  grounds  for  this 
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rule,  which  render  it  unnecessary  to  do  more  than  refer  to  it 
here  as  just  suggesting  an  appearance  (at  least)  of  inconsistency 
with  the  view  of  a  testator's  provision  for  future  events  in 
will,  which  the  law  generally  takes. 

Adverting  to  the  rule  in  our  law  which  invalidates  disposi- 
tions in  a  will  upon  account  of  events  happening  after  its 
execution, — the  doctrine  ordinarily  termed  lajiac, — it  must  be 
clear  that  the  ground  of  that  doctrine  is  that  the  will  speaks 
from  the  death,  for  since,  at  the  death,  it  is  found  there 
is  not  then  a  person  answering  the  description  of  devisee  con- 
tained in  the  will,  it  is  held  to  fail  for  want  of  an  object ; 
just  as  if  the  testator  had  given  the  thing  to  a  person  who 
was  already  dead  when  he  made  his  will.  And  it  will  be 
observed  that  this  applies  whether  the  subject-matter  be  real, 
or  only  personal  estate ;  so  that,  although  a  will,  in  regard 
to  some  portions  of  its  subject-matter,  was,  until  recently,  read 
as  a  present  conveyance  relatively  to  the  time  of  its  execution, 
and  could  not,  consequently,  operate  upon  subsequently 
acquired  interests;  yet,  as  to  the  otlier  circumstances  of  the 
gift, — the  person,  the  time  and  the  contingency, — the  dispo- 
sition was  construed  as  speaking  from  the  testator's  death  only. 

That  a  will  speaks  from  the  death  of  the  testator  in  some 
most  important  particulars,  is  further  seen  in  the  well  estab- 
lished doctrine  that,  under  gifts  to  classes  of  persons,  as 
children,  grandchildren,  &c.,  or  to  persons  filling  a  particular 
rank  or  position  an)ong  such  classes,  as  "  first,"  "  second," 
"  younger"  child,  &c.,  the  operation  of  the  gift  is  not  (except 
when  it  happens  to  indicate  a  special  intention  to  the  con- 
trary) confined  to  persons  who  answer  the  specified  description 
at  the  time  when  the  will  is  made.  It  is  im[)ossible  to  say 
that  to  refer  to  events  happening  after  the  will  and  before  the 
death,  for  the  purpose  of  determining  the  validity  of  the  gift, 
is  a  more  violent  act  than  to  ascertain  the  very  objects  of  the 
gii't,  by  events  at  the  time  of  the  death,  exclusively  of  any 
previous  ])eri(>(l  or  any  other  events,  ijut,  (more  forcibly  still) 
there  are  cases  with  reference  to  the  class  of  gifts  just  now 
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referred  to,  in  which  it  may  he  shewn  that,  according  to  well 
cstahlished  rules  of  law,  the  vaUditij  of  a  gift  to  children,  &c., 
even  under  the  Rule  against  Perpetuities,  may,  and  some- 
times does  de])end  upon  the  course  of  events  subsccpient  to 
the  makino-  of  the  will.  When  an  immediate  gift  (one  that 
is  not  by  way  of  remainder,  or  reversionary)  is  made  to 
the  children,  &c.,  of  a  person  in  esse,  if  it  liappen  that,  at 
the  death  of  the  testator,  there  are  710  such  children,  the  gift 
does  not  fail,  but  takes  effect,  as  an  executory  bc([nest,  in 
favour  of  all  children  afterwards  coming  into  existence.  But 
when,  on  the  other  hand,  in  such  a  case,  there  are  members  of 
the  class  living  at  the  time  of  the  testator's  decease,  the  rule 
is,  that  such  children,  &c.,  then  in  existence  shall  alone  take ; 
and  that  none  born  afterwards  shall  participate.  Here  the 
scope  and  extent  of  the  gift,  and  the  ascertainment  of  the 
objects  of  it,  are  regulated  solely  by  the  course  of  events 
subsequent  to  the  making  of  the  will.  Now,  if  we  suppose 
the  o-ift  in  such  a  case  to  be  so  framed  as  to  include  only  those 
children,  &c.,  of  the  living  person  who  attain  some  particular 
age  above  majority,  say  twenty-two,  but  not  otherwise,  what 
will  be  the  result  of  there  being  no  objects  answering  the  des- 
cription and  capable  of  taking  at  the  testator's  death  ?  Clearly, 
it  would  then  be  an  executory  gift ;  and,  looking  at  the  con- 
stitution of  the  gift,  it  is  clear  also  that  the  vesting  of  it  might 
not  take  place  until  more  than  twenty -one  years  after  the  death 
of  the  living  person  named,  and,  consequently,  it  would  fjul. 
But  if,  on  the  contrary,  we  suppose  the  other  event  to  happen, 
of  there  being  an  object  or  objects  to  take  at  the  testator's 
death,  the  gift  at  once  operates  in  favour  of  those  objects,  to 
the  exclusion  of  all  others,  and  there  cannot  in  that  case  be 
any  (luestion  of  remoteness.  This  presents  a  strong  and  clear 
example  of  the  effect  of  those  rules  in  our  law  which,  in  ascer- 
taining the  objects  of  a  testamentary  gift,  regard  the  circum- 
stances of  the  family,  &c.,  as  they  exist  at  the  testator's  death, 
irrespectively  of  those  which  existed  at  the  time  of  the  will. 
lUit,  there  is  vet  another  case,  of  npplication  no  less  strong  to 
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our  })rcsent  argument.  A  testator  devises  land  to  A.  for  a 
term  of  one  hundred  years,  and,  subject  thereto,  to  the  first 
hen-  male  of  a  living  person  (B.)  who  shall  attain  twenty-one; 
B.  survives  the  testator ;  or  dies  before  him,  leaving  no  heir 
male  of  the  specified  age  alive  at  the  testator's  death.  What 
is  the  limitation?  an  executory  devise.  Is  it  valid?  it  is  not. 
Why  ?  because  it  is  an  executory  limitation  to  vest  upon  an 
event  which  may  not  happen  within  lives  in  being  and  twenty- 
one  years  from  the  testator's  death.  But,  suppose  that,  when 
the  testator  dies,  B.  is  dead,  and  that  there  is  an  heir  male 
aged  twenty-one.  What  is  the  limitation  under  those  cir- 
cumstances? a  vested  remainder.  Is  it  valid?  it  is.  Why? 
because  it  is  a  remainder  which  at  the  testator's  death  it  is 
found  cannot  possibly  violate  the  rule  of  law.  If  there  be  such 
a  thing  as  argument  from  analogy,  we  certainly  find  it  here. 

Let  us  next  proceed  to  observe  that  there  are  various  kinds 
of  illegality  in  testamentary,  as  well  as  other  dispositions. 
Some  of  these  are  positive  and  absolute  illegalities,  quite  in- 
dependent of  any  relation  to  particular  times  or  events.  Such 
are,  the  limiting  over  an  absolute  fee  upon  the  death  of  the 
devisee  without  heirs,  to  a  person  not  a  relative  of  the  first 
devisee ;  or  the  limiting  it  over  upon  his  dying  without  having 
disposed  of  the  property  (a)  ;  or  upon  his  alienating  or  charging 
it.  Such,  again,  is  the  bequest  of  consumable  articles  by  way 
of  remainder  after  a  gift  thereof  for  life,  or  after  a  gift  thereof 
to  a  person  and  the  heirs  of  his  body,  or  the  like.  These  are 
incurable  illegalities,  and  it  may  be  considered  clear  that  the 
accident  of  the  death  of  the  devisee  in  the  testator's  lifetime 
without  heirs  or  his  death  in  the  testator's  lifetime  (as  would 
almost  necessarily  follow)  without  having  disposed  of  the  in- 
terest, or  his  contracting  in  the  testator's  lifetime  for  valuable 
consideration  in  such  a  manner  as  to  create  a  charge  upon  the 
interest  given  to  him  by  the  will,  would  not  at  all  assist  the 
operation  of  the  limitation-over,  which,  if  such  events  had  hap- 
\)cx\c(\.  after  the  death  of  the  testator,  would  clearly  not  have  taken 

(a)  Sed  qu.  Doe  d.  Stevenson  v.  Glover^  1  C.  B.  Rep.     Vide  j)ost. 
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effect  in  consequence  of  them  (albeit  the  very  events  provided 
for  by  the  testator).  And  so,  in  tl)e  other  case  referred  to,  the 
death  of  the  first  legatee  of  the  consiiniable  articles  in  the  testa- 
tor's lifetime,  or  (according  to  the  variation  of  the  case)  his  death 
without  issue  in  the  testator's  lifetime,  would  not  give  effect  to 
the  limitation-over  which,  upon  the  ordinary  rule,  is  void  (ni). 
But,  when  the  source  or  cause  of  the  illegality  consists  entirely 
in  the  remoteness  of  the  relation  or  connexion  between  certain 
times  or  events,  it  is  not  only  consistent  with,  but  is  of  the  very 
essence  of,  this  cause  of  illegality,  to  make  the  existence  of  the 
illegality  dependent  upon  the  results  of  the  inquiry  at  the 
proper  season  (which,  in  the  case  of  a  will,  is  the  testator's 
death)  whether  there  is,  in  fact,  that  extent  or  measure  of 
remoteness  which  brings  the  gift  within  the  conditions  of 
illegality.  There  is  no  violation  of  the  integrity  of  the  rule  in 
such  a  conditional  application  of  it :  there  is,  on  the  contrary, 
a  strict  attention  to  its  essential  points.  It  is  not  to  say,  that 
the  accident  of  the  event  happening  in  the  testator's  lifetime, 
shall  give  effect  to  that,  as  legal,  which,  in  itself  and  originall}',  is 
illegal ;  but  it  is  to  say  that  there  is  not,  in  truth  and  substance, 
according  to  the  actual  facts  of  the  case,  that  immoderate  re- 
moteness which  constitutes  illegality,  although,  in  external 
appearance,  the  thing  seemed  otherwise.  There  arc,  neces- 
sarily, two  extreme  points  in  the  supposed  term  of  remoteness, 
by  measuring  the  distance  between  which  the  legality  or 
illegality  of  the  remoteness  is  ascertained.  Of  these,  the 
initiatory  is  the  day  of  the  testator's  death,  and  not  any  earlier 
or  other  period ;  and  the  other  is  the  time  appointed  by  the 
will  for  the  vesting  of  the  gift.  Now,  consistently  with  these 
essential  ingredients  of  the  doctrine,  what  propriety  can  there 
be,  in  adverting  to  any  state  of  circumstances  which  existed  at 
an  earlier  period  than  the  testator's  death,  in  order  to  find  out 
whether  the  term  of  remoteness  be  valid  or  not  ? 

(»h)  Andrew  v.  Andrew,  1  Coll.  gilts  of  consumable  chattels,  and 
690.  There  is,  obviously,  an  essen-  executory  gifts  of  other  specific 
tial  ditVorcncc  between   executoiy       rhatteb,  or  of  chattel  leaseholds. 
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But,  there  is  another  consideration  which  goes  a  great  way 
towards  furnishing  a  conclusion  upon  the  present  argument. 
Every  disposition  in  a  deed  or  will,  after  it  appears  in  the 
writing,  remains  to  be  applied  to  the  circumstances.  Its 
operation  depends  upon  its  application  to  those  circumstances, 
without  which  it  is  nothing.  For  the  purpose  of  ascertaining 
its  operation  by  this  application  of  it  to  the  actual  facts  of  the 
case,  evidence  of  all  those  circumstances  which  are  material  to 
such  a  purpose,  is  admissible,  and,  upon  the  purport  and  tenor 
of  that  evidence,  depends  the  effect  to  be  given  to  the  disposi- 
tion, and  sometimes  even  the  construction  of  its  terms.  For  the 
purposes  of  construction,  it  might  be  that,  in  some  cases,  evi- 
dence of  facts  contemporaneous  with  the  making  of  the  will, 
and  no  others,  would  be  admitted,  because  the  nature  of  the 
question  of  construction,  in  the  particular  case,  would  render 
an}'  other  course  improper.  But,  for  the  purpose  of  giving 
application  and  operation  to  the  gift,  and  determining  the 
extent  and  manner  of  that  operation,  regard  must,  invariably 
and  by  an  invincible  necessity,  be  had  to  the  facts  as  they 
exist  at  the  time  of  the  testator's  death.  Without  looking  at 
such  facts,  neither  the  object,  nor  the  subject,  nor  the  quali- 
fications annexed  to  the  gift,  nor  any  other  particular  in  it 
relating  to  external  circumstances,  can  be  at  all  either  known 
or  understood.  By  the  very  necessities  of  its  condition  as  a 
disposition  to  which  effect  is  to  be  given,  the  first  and  earliest 
requirement  is,  to  find  out  and  apply  the  facts  of  the  case  as 
they  appear  at  the  death  of  the  testator.  Then,  the  question 
which  follows, — what  is  the  1e(jal  effect  and  character  of  the 
disposition, — is  this  not  to  be  answered  by  still  adverting  to 
the  same  circumstances  from  which  the  very  capacity  of  the 
gift  to  have  existence  at  all,  has  been  ascertained?  The  legal 
validity,  or  invalidity,  of  the  gift,  is  an  inquiry  which  cannot 
be  entertained  until  it  has  been  first  seen  what  capacity  of 
operation  the  circumstances  would  allow  to  the  gift;  but  if, 
for  this  preliminary,  primary  purpose,  it  is  essential  to  know 
and  decide  from  the  circumstances  which  existed  when  the 
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testator  died,  how  can  it  be  otherwise  than  proper, — how 
otlierwise  than  necessary, — in  determining  the  conscqnt'ntial 
inquiry  (whether  the  gift  he  valid  in  hiw),  to  apply  those  facts 
from  which  alone  it  is  that  the  very  existence  of  the  disposition 
as  an  actnally  operative  and  effective  one,  has  been  ascer- 
tained ? 

We  will  here  consider  the  distinction,  under  the  old  law, 
between  devises  of  real  and  of  personal  estate. 

That  a  will  spoke  from  its  execution  for  some  purposes,  as 
to  real  estate,  cannot,  of  course,  be  denied.  Until  the  recent 
alteration  of  the  law  concerning  wills,  it  did  so  speak,  in 
reference  to  its  operation  upon  the  suhjcct-mattcT  o^  ihe  ^\^\., 
when  that  subject-matter  was  real,  and  not  personal  estate. 
But  this  depended  upon  an  entirely  distinct  and  technical 
principle ;  and  it  was  not  the  universal  rule  (as  is  presently 
noticed).  The  inoperativeness  of  a  will  upon  freehold  estates 
acquired  after  the  making  of  it,  was  grounded  on  an  inter- 
pretation of  the  devising  clause  in  the  Statute  of  Wills;  and, 
in  the  case  of  copyholds,  the  will  operated  upon  such  property 
subsequently  acquired,  only  when  the  surrender  to  the  uses  of 
a  will  was  so  expressed  as  to  extend  to  a  will  made  previously 
to  the  surrender.  But,  it  is  entirely  a  different  question,  from 
what  time  the  will  speaks  for  purposes  other  than  the  effect 
and  operation  of  it  upon  the  svibject-matter.  A  most  con- 
siderable exception  is  at  once  found  in  the  doctrine  already 
adverted  to,  that  in  many  cases  the  objects  of  a  gift  of  real,  no 
less  than  of  personal  estate,  are  to  be  ascertained  according  to 
the  state  of  circumstances  at  the  testator's  death,  and  cannot 
be  ascertained  before.  It  is  quite  impossible,  consistently 
with  the  well  established  rules  of  law  on  that  subject,  to  carry 
the  notion  of  the  will  speaking,  in  reference  to  realtv,  from 
the  time  of  its  execution  only,  to  such  an  extent  as  to 
exclude  all  attention  to  events  happening  after  that  time. 
Nothing  can  exceed  in  importance  the  ascertainment  of  the 
objects  of  the  devise,  and  if,  for  that  purpose,  we  arc  at  liberty 
to  look  at  events  subsequent  to  the  execution,  there  is  an  end 
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at  once  to  all  contention  that,  in  adverting  to  such  events  for 
determining  the  vaHdity  of  a  gift  under  the  Perpetuity-rule, 
violation  is  done  to  the  princi})lcs  of  our  law.  But,  what  can 
be  said  of  any  distinction  between  gifts  of  realty  and  per- 
sonalty, when,  even  under  the  old  law,  by  the  ancient  custom 
of  devising  in  particular  places,  freeholds  which  the  testator 
acquired  after  making  his  will  might  sometimes  pass  thereby  ? 
The  only  considerable  question,  then,  that  remains  to  be  de- 
cided, in  regard  to  real,  as  well  as  personal  estate,  is,  whether 
there  is  positive  authority  against  the  doctrine  now  under  review; 
whether,  in  fact,  it  is  a  settled  ride  that,  in  determining  questions 
of  testamentary  remoteness,  attention  cannot  be  given  to  events 
happening  after  the  date  of  the  will. 

Before  proceeding,  however,  to  that  inquiry,  let  us  ask 
what  is  the  true  position  of  a  person  who  sits  down  to  make  a 
will  contemplating  future  uncertain  events,  with  regard  to 
such  of  them  as  may  happen  in  his  lifetime  ?  Of  course,  this 
is  a  suggestion  subordinate  entirely  to  anything  of  positive 
doctrine  on  the  subject  which  may  be  contained  in  our  law. 
But,  we  are  at  liberty  to  say  that  there  is  no  unvarying  abso- 
lute principle  to  preclude  inquiry  in  relation  to  such  a  point, 
from  the  fact,  which  has  already  appeared,  that  for  many  pur- 
poses the  law  holds  the  will  to  speak  from  one  period,  and  for 
a  few  technical  purposes  from  another  period.  Looking, 
then,  at  the  reason  and  substance  of  the  thing, — A  testator 
knows  when  he  is  engaged  in  making  the  declaration  of  his 
will,  that  it  is  essentially  a  prospective  act  which  is  to  have  effect 
from  a  future  period,  his  own  death ;  and  he  knows  that,  if  he 
make  a  gift  which  embraces,  or  depends  upon  various  events 
and  contingencies,  the  actual  relation  of  the  will  to  those  events 
and  contingencies,  is  a  thing  which  cannot  be  decided  at  that 
moment  when  he  is  making  the  will,  but  must  be  determined 
when  it  takes  effect.  In  everything  he  expresses  and  provides 
by  the  instrument,  he  feels  and  believes  himself  to  be  speaking 
from  the  moment  of  his  dissolution,  and  not  before.  In  making 
allusions  to  the  future  he  knows  that  it  is  a  future  relative  to 
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and  dating  from  the  period  of  hisdcatli.  lie  says  : — "  I  mi^lit 
defer  the  settlement  in  writinp;  of  all  these  arrangements  nntil 
the  day  previons  to  my  death,  if  only  1  conld  be  sure  of  know- 
ing that  day,  when  it  comes — if  I  should  certainly  have  the 
opportunity  of  writing  my  will ;  but,  as  I  am  not  sure  to  have 
the  day  for  that  purpose,  I  must  provisionally  arrange  the 
matter  now,  to  abide  the  event  when  it  comes,  and  to  be  ap- 
plied in  connexion  with  the  occurrences  and  circumstances 
which  at  that  time  may  be  concerned  in  the  provisions  I  shall 
have  made."  It  is  true,  the  maker  of  the  will  is  conscious  to 
himself  that,  if  he  dies  the  next  moment  after  the  signature  of 
the  writing,  he  intends  his  dispositions  to  be  just  what  he  has 
expressed;  but  he  also  feels  that,  according  to  his  then  present 
mind  and  intention,  his  dispositions  are  precisely  those  which, 
if  the  delay  were  prudent,  he  would  make  at  the  moment 
before  his  death,  though  it  happen  not  for  several  years.  Now, 
the  very  fact  that  his  position  may  be  represented  in  this  two- 
fold aspect,  shews  that  the  time  of  his  death  is  the  one  precise 
point  which  forms  the  nucleus  of  his  scheme  of  disposition;  to 
it  everything  expressed  in  his  will  is  meant  to  bend  and  incline, 
and  from  it  everything  to  stretch  forth  and  spread.  And,  if 
there  were  no  rule  or  principle  of  positive  law  to  be  consulted 
upon  the  question,  it  would  be  an  irrefragable  conclusion  from 
both  the  reason  and  abstract  theory  of  the  thing,  that,  suppos- 
ing there  are  rules  of  law  to  which,  in  order  that  his  disjiosi- 
tions  may  be  valid,  the  testator  must  conform  in  providing  by 
them  for  external  circumstances,  the  time  for  ascertaining  and 
determining,  by  examination  of  the  external  circumstances, 
whether  he  has  in  fact  done  so,  is  the  period  of  his  decease, 
from  which  he  conceived  himself  to  be  speaking,  and  his  will  to 
come  into  operation.  Any  other  conclusion  than  this  would  (if 
independent  speculation  were  open  to  us)  appear  illogical,  unne- 
cessary and  unjust;  true  though  it  be  that, in  making  this  remark, 
we  disparage  and  censure  the  provisions  of  the  civil  law  (a). 
(a)  See  a  veryapt  quotation  by  Sir  J.  L.  Knight  Bruce,  V.C.,  1  Coll.  425,  u. 
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Here,  to  avoid  misconception,  let  us  make  free  from  doubt 
what  is  the  precise  point  and  turn  of  the  argument. 

The  doctrine  now  under  consideration  is,  that,  just  as  the 
vahdity  in  respect  to  remoteness  of  a  Hmitation  by  deed,  is  to 
be  determined,  not  simply  by  the  expressions  of  the  deed,  but 
by  reference  also  to  the  circumstances  existing  at  the  execution 
of  the  deed  when  it  takes  effect,  so  the  validity  in  respect  to 
remoteness  of  a  limitation  by  will,  is  to  be  determined,  not 
simply  by  the  expressions  of  the  will,  but  by  reference  also  to 
the  circumstances  existing  at  the  death  of  the  testator  when  the 
will  takes  effect.  And  what,  in  each  case,  is  the  test  of  the  validity 
of  the  gift  with  reference  to  those  circumstances?  In  each  case, 
it  is  this:  — That  it  must  be  absolutely  certain,  at  the  time  in 
question  (the  execution  of  the  deed  or  the  death  of  the  testator), 
that  there  will  be  no  Perpetuity  by  virtue  of  the  limitation. 
If  it  be  possible,  when  the  deed  is  executed,  or  the  will  takes 
effect,  that  the  vesting  may  be  postponed  beyond  lives  in 
being  and  twenty-one  years  from  that  time,  the  gift  is  con- 
fessedly void.  There  is  not  to  be  any  regard  to  circumstances 
which  have  taken  place,  or  may  take  place,  after  the  deed  is  made 
or  the  testator  is  dead.  To  preclude  all  doubt  upon  this  important 
feature  in  the  argument,  let  us  revert  to  the  six  examples  with 
which  this  discussion  was  prefaced.  If,  in  the  first  case,  A.  dies 
without  issue  before  the  testator,  there  cannot,  by  any  possibility, 
be  an  actually  remote  vesting  of  the  gift  to  B.  If,  in  the  second, 
there  be  an  heir  male  of  the  age  of  twenty-one,  or  other  age 
specified,  when  the  testator  dies,  actual  remoteness  is  out  of  the 
question.  If,  in  the  third,  the  son  of  A.  be  living  at  the 
death  of  the  testator,  it  is  impossible  that  the  gift  to  the 
children  of  that  son  can  vest  at  a  period  too  remote  from 
the  testator's  death,  because,  the  son  being  a  person  in  esse 
when  the  testator  dies,  the  term  of  suspension  is,  at  the 
furthest,  a  life  in  being.  But  if,  in  that  case,  there  be  no  son 
of  A.  living  at  the  death  of  the  testator,  then  the  argument  now 
under  consideration  does  not  apply,  and  it  is  admitted  that,  as 
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there  may  not  be  children  of  the  ehlest  son  within  twenty-one 
years  after  the  Ufe  in  being,  the  gift  to  these  children  is 
void,  althongh,  in  the  event,  those  children  shonld  be  born 
before  A.'s  death.  If,  in  the  fourth  example,  A.  (the  parent) 
die  before  the  testator,  the  gift  becomes  merely  a  gift  to  a  class 
of  persons  in  esse,  at  their  ages  of  twenty-five,  which,  of  course, 
is  perfectly  good.  But  if  A.  should  survive  the  testator,  (then 
having  children)  the  gift  is  admitted  to  be  void,  although  there 
should  not,  in  fact,  after  the  testator's  decease,  be  any  other 
children  born  to  A.  If,  in  the  fifth  case,  A.  die  before  the  testator, 
there  cannot  possibly  be  undue  remoteness  in  confining  the 
first  taker  of  the  barony  to  a  life  interest,  and  carrying  on  the 
absolute  interest  to  his  successor,  because,  as  the  first  taker 
will  be  ascertained  at  the  testator's  death,  the  second  will  be  a 
person  to  be  ascertained  at  the  expiration  of  a  life  in  being, 
which  caimot  be  too  remote.  The  chances  of  abeyance  or 
forfeiture  of  the  dignity  (to  which  reference  was  made  in 
Tollemache  v.  Coventry  (n))  are  nothing  to  the  purpose, 
because  the  rule  is,  "  if  the  limitation  take  effect  at  all,  it  shall 
take  effect,  &c."  But,  in  this  last  case,  if  A.  should  be  living 
at  the  decease  of  the  testator,  it  is  conceded  that  the  absolute 
interest  must  be  given  to  the  person  first  answering  the 
description  of  Baron  B.,  because  it  is  possible  he  might  be  a 
person  ujiborn  at  the  testator's  death,  and  then  the  next 
inheritor  of  the  dignity  would  be  an  individual  not  capable  of 
being  ascertained  until  the  decease  of  a  person  not  yet  in  esse, 
or  of  one  who  may  prove  to  be  an  unborn  person ;  and  so  the 
limits  of  the  rule  would  be  transgressed.  And  it  would  be 
admitted,  in  this  case,  that  the  foct  of  there  being  persons 
living  at  the  death  of  the  testator,  who  would  certainly  succeed 
to  the  tide,  if  living  at  the  time,  would  make  no  difference ; 
since  they  would  take,  not  because  they  were  existing  indi- 
viduals designated  hy  the  gift,  but  because  they  filled  a  certain 
character  which  might  have  belonged  to  others  not  born,  who 

(rt)  8  Bligh.  565,  6. 
£ 
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yet  were  equally  the  intended  objects  of  the  limitation.  And 
if,  in  the  last  of  these  six  cases,  any  of  the  children  of  A.  are 
born  before  the  testator,  the  gift  to  their  children  cannot 
possibly  vest  at  a  period  too  remote,  because,  in  effect,  it  is  a 
limitation  to  living  persons,  with  remainder  to  their  children 
in  tail ;  but  if  no  child  of  A.  were  born  before  the  testator, 
then  the  gift  to  the  children  of  the  children  of  A.  is  admitted 
to  be  altogether  void,  although  it  should  subsequently  turn  out 
that  there  are  no  children  of  children  born,  except  during  the 
life  of  A.,  the  tenant  for  life  in  esse. 

Upon  examining  the  circumstances  of  the  different  cases  in 
which  testamentary  gifts  have  been  held  void  for  remoteness, 
it  will  be  found  that  in  most  of  them  it  was  not  certain,  either 
according  to  the  terms  of  the  will  or  the  circumstances  at  the 
testator's  death,  that  the  vesting  would  take  place,  if  at  all, 
within  the  allowed  limits  from  the  time  of  the  death.  Such 
cases,  therefore,  are  authorities  neither  for  nor  against  the 
proposition  now  under  review  (o).  Of  course,  it  is  obvious 
that  the  cases  (such  as  the  gift  to  the  children  of  the  eldest 
male  child  in  Arnold  v.  Conr/reve)  in  which  it  was  certain, 
according  to  the  expressions  of  the  ivill,  that  the  vesting  would 
take  place,  if  at  all,  within  the  prescribed  period  from  the 
time  of  the  testator's  death,  are  not  material  to  the  present 
purpose  ;  because  the  gifts,  in  those  cases,  would  be  held 
valid,  quite  irrespectively  of  any  events  which  might  take 
place  between  the  making  and  taking  effect  of  the  will. 
The  question  would,  of  course,  be  concluded,  were  there  any 
established  authorities  in  which,  it  being  not  certain  according 

(o)  Take,  as  examples,  Procto?-  Tollemache  v.  Coventry,  5  Mad. 
V.  Bath  and  Wells,  2  H.  Bl.  358  ;  8  Bligh.  547 ,  Mackworth  v.  Hinx- 
Somerville  v.  Lethhridge,  6  T.  11.  man,  2  Keen,  G58  ;  Hunter  v.  Judd, 
213  ;  Seaward  v.  Willock,  5  East,  3  Sim.  525,  4  Sim.  455  ;  Porter  v. 
198;  Jee  v.  Audley,  1  Cox,  324;  Fux,  6  Sim.  485;  Dodd  v.  Wake, 
Leake  v.  Robinson,  2  Mer.  363  ;  8  Sim.  615  ;  Newman  v.  Newman, 
Bull  V.  Pritchard,  1  Russ.  213  ;  10  Sim.  51  ;  Ibbetson  v.  Ibbetson, 
Vawdrey  v.  Geddes,  1  K.  &  M.  203 ;  1 0  Sim.  494 ;  5  My.  &  Cr.  26  ;  Dun- 
Arnold  \.  Congreve,  1  R.  &  M.  209;  gannon  v.  Smith,  12  CI.  &  Fin.  546. 


AND    IJEFOUF.    DKATII    OF    TESTATOH.  51 

to  the  language  of  the  will,  but  certain  according  to  events  at 
the  testator's  death,  that  the  vesting  would  take  place,  if  at  all, 
within  the  proper  limits,  the  gift  was  on  that  account  deemed 
valid.  Before  inquiring,  however,  into  the  two  or  three  cases 
of  modern  date,  in  which  the  facts  have  taken  this  turn,  it  will 
be  well  to  notice  the  manner  in  which,  from  time  to  time,  as 
occasion  has  arisen  to  glance  at  the  question,  it  has  been 
treated  in  tiie  Courts.  In  the  case  of  Jee  v.  Audley,  Lord 
Kenyon  had  been  pressed  that,  as  there  was  not  really  a 
possibility  of  children  being  born,  after  the  testator's  death,  to 
John  and  Elizabeth  Jee,  he  should  hold  that  the  gift  was 
intended  for  children  living  at  the  decease  of  the  testator, 
which,  it  was  considered,  would  be  a  valid  gift ;  but  the  learned 
Judge's  remark  was, — "  1  am  desired  to  do,  in  this  case,  some- 
thing which  I  do  not  feel  at  liberty  to  do  ;  viz. — to  suppose  it 
impossible  for  persons  in  so  advanced  an  age  as  John  and  Eliza- 
beth Jee,  to  have  children."  Now,  the  objection  thus  raised 
by  Lord  Kenyon  would  have  been  misplaced,  if  he  had  con- 
sidered it  impossible,  as  a  general  rule,  to  advert  to  any  cir- 
cumstances occurring  after  the  date  of  the  will  ;  but,  instead 
of  this,  he  objects  to  the  vagueness  of  a  conjecture  of  the 
particular  description  proposed,  and  seems,  by  his  mode  of 
answering  it,  to  imply  that  if,  by  reason  of  the  death  of  either 
John  or  Elizabeth  in  the  testator's  lifetime,  it  had  been  abso- 
lutely impossible  (instead  of  a  mere  conjecture  of  impossibility) 
that  there  should  be  after-born  children,  there  would  be  no 
longer  any  objection  to  the  gift.  The  case  of  Goiccr  v. 
Grosvenor  contains  remarks  from  Lord  Hardwicke,  which 
make  it  bear  upon  our  present  subject.  He  observed, — "  It  is 
insisted  that  the  limitation  to  Sir  Robert  Grosvenor  would 
have  been  void,  though  Sir  Thomas  Grosvenor  never  had  a  son, 
and  that  it  is  to  be  considered  as  good  or  bad,  according  as  it 
stood  at  the  time  of  making  the  will,  and  that  no  event  after- 
wards happening  can  make  it  better  or  worse ;"  and  he  then 
proceeds  to  put  the  case,  of  a  gift  of  ]iersonalty  to  A.  for  life, 
and  then  to  B.  and  the  heirs  of  his  Ijody  (B.  being  in  esse), 
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and  then  to  C. ;  and  says—"  No  event  can  make  it  better  or 
worse,  and  though  B.  dies  never  so  early,  though  within  the 
compass  of  a  hfe  from  the  death  of  the  testator  or  the  making 
the  will,  that  will  not  vary  the  case,  because  it  was  bad  in  its 
creation,  and  there  was  no  contingency:  he  gave  it  upon 
certain  facts,  which,  in  point  of  law,  made  the  subsequent 
limitation  void."  Nothing  turned  upon  the  distinction  be- 
tween events  before  the  execution  of  the  will,  and  events  after 
it  but  before  the  death :  but  it  may  be  collected  from  these 
observations  that,  as  applied  to  a  gift  of  personalty  to  A.  and 
the  heirs  of  his  body,  and  in  default  of  issue  over,  the  circum- 
stance of  the  contingency  of  failure  of  issue  happening  in  the 
testator's  lifetime  did  not,  in  Lord  Hardwicke's  opinion,  impart 
validity  to  the  gift  over  {p). 

The  subject  now  under  consideration  presented  itself  again 
in  the  discussion  of  Lord  Deerhurst  v.  Duke  of  St.  Albans, 
where  it  was  contended  by  the  very  able  counsel  for  the 
parties  who  ultimately  prevailed  in  the  House  of  Lords,  that 
the  Court  must  look  at  the  will  with  reference  to  the  period  of 
its  execution;  must  see  the  objects  designated  to  take,  and 
the  order  in  which  they  were  to  take  ;  and  must  say  in  what 
mode  the  Court  would  have  prepared  a  settlement  at  the 
moment  of  the  execution  of  the  will,  if  the  testator  had  then 
died :  and  they  proceeded  to  conduct  the  argument  upon  the 
footing  that  the  test  of  remoteness  in  that  case  was  to  ascer- 
tain whether  it  was  certain  that  the  first  of  the  series  of  persons 
who  were  to  take,  under  the  description  of  Lord  V.,  would 
be  a  person  in  esse  at  the  time  of  making  the  will.  The  counsel 
on  the  other  side  also  gave  an  interpretation  of  the  case  of 
Humherstonc  v.  Ilumherstone,  as  decided  upon  the  principle  of 
vesting  estates  tail  in  all  persons  not  born  at  the  time  of  the 
will.  Upon  the  argument  of  the  same  case  on  the  appeal, 
the  counsel  for  the  successful  parties  again  urged  the  view 

(p)  In  this  view  of  the  case,  it  is  sidered  to  have  been  followed  in 
the  authority  which  (as  to  the  doc-  the  case  of  Harris  v.  Davis,  men- 
trine  of  it)  may,  perhaps,  be  con-       tioned  subsequently. 
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that  the  will  must  be  considered  with  reference  to  a  settlement 
at  the  period  of  its  execution.  In  the  judgment  delivered  by 
Lord  Chancellor  Brougham  reference  was  made  to  the  cir- 
cumstance that  the  person  who,  secondly  after  the  death  of 
the  testator,  became  Lord  V.,  was  in  esse  at  the  date  of  the 
will ;  and  the  relevancy  of  this  fact  so  stated  was  not  denied; 
but  the  ijifluence  of  the  fact  was  removed  by  adding  that, 
whether  he  would  take  or  whether  he  would  ever  be  Lord 
V.  icas  at  the  time  uncertain;  which  seems  to  admit  the 
validity  of  the  test  founded  on  the  state  of  facts  at  the  date  of 
the  will,  and  not  at  the  testator's  death. 

In  the  case  of  Ibhetson  v.  Ihhetson,  Sir  L.  Shadwell  indicated 
his  impression  of  the  rule,  in  the  w^ords — "The  validity  of  the 
gift  must  be  determined  by  considering  how  it  stood  at  the  death 
of  the  testator ;  and  unless  it  was  then  such  as  that,  if  it  ever 
took  effect  at  all,  it  must,  of  necessity',  have  vested  the  absolute 
interest  in  some  one  within  the  period  allowed  by  law,  it  was 
bad  then,  and  must  be  so  now.  " 

We  now  proceed  to  notice  what  passed  in  the  late  important 
case  of  Lord  Dungannon  v.  Smith.  It  is  plain,  upon  reading 
this  case,  that  the  very  point  now  under  discussion,  was  pre- 
sent to  the  minds  of  many  of  the  Judges  M'ho  delivered 
opinions  to  the  House  of  Lords;  although  nothing  turned 
directly  upon  it  in  the  way  of  adjudication,  since  it  was  uncer- 
tain, not  only  at  the  date  of  the  will,  hut  also  at  the  death  of 
the  testator,  whether  the  gift  to  the  heir  male  of  the  body  of 
Arthur  Trevor,  attaining  twenty-one,  would  vest  within  lives 
in  being  and  twenty-one  years  from  the  time  of  the  testator's 
death.  It  cannot  be  denied  that  much  fell  from  the  Judges 
in  this  case,  which,  though  not  essential  to  the  actual  decision 
of  it,  is  clear  and  explicit  upon  the  present  question.  The 
Judges  who  attended  the  argument  were  Lord  C.  J.  Tindal, 
and  J.  J.  Patteson,  Williams,  Coleridge,  Coltinan,  Maulc, 
Wightman,  and  Crcsswell,  and  B.  B.  Parke,  Alderson,  Ilolfe, 
and  Piatt.  Mr.  Justice  Crcsswell,  in  delivering  his  o])inion, 
remarked — ^^  At  the  time  when  the  testator  died,  it  was  impossible 
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to   foresee,  &c."     Mr.  Justice  Wightman   said — "  A  will   of 
personalty  takes  effect  from  the  time  of  the  testator's  death, 
and,  if  circumstances  extrinsic  of  the  will  itself  are  to  be  con- 
sidered  at   all,  they  must   be    those   existing   at   that  time. 
Illien  the  testator  died,  B.,  the  grandson,  was  under  age  and 
unmarried ;  there  Avas  no  heir  male  of  his  body,  and  it  might 
be  that  there  never  would  be  one."     "  At  the  time  of  the  death  of 
the  testator,  there  was   no  certainty    that  the    devise  of  the 
leasehold  would  take  effect  witliin  the  period  allowed  by  the 
rule."     "  The  case  must  be  considered  as  it  stood  at  the  time  of 
the  death  of  the  testator ;  lohen  he  died,  it  was  uncertain  whe- 
ther, &c."     "  Though  a  person  answering  a  certain  descrip- 
tion was  to  take,  it  was  quite  uncertain  at  the  testator's  death, 
who    that    person    would   be,    and  whether    there    would  be 
any  such   within  the  limits  of  the    rule."     Mr.  Baron  Rolfe 
observed — "  My  opinion   is   founded  on  what  I  consider  to 
be   an   undisputed   rule  of  law,  namely,  that   an   executory 
bequest    is    bad,    unless    it    be    clear,    at    the    death   of  the 
testator,  that    it    must,    of   necessity,    vest    in    some    one,   if 
at    all,  within  a   life  in  being    and   twenty-one  years  after- 
wards.    In  the  case  propounded   by  your  lordships,  it  would 
be  impossible  to  say,   at  the  death   of  the  testator,  that   the 
leaseholds  be([ncathed  by  his  will  must  necessarily  vest,  if  at 
all,  within  that  period ;  and  so  the  whole  gift  is,  in  my  opinion, 
void  for  remoteness."     Subsequently,  the  same  learned  Judge, 
alluding  to  a  suggested  interpretation  of  the  gift  as  divisible 
into  distinct  parts,  observed — "There  is  no  doubt  but  that  such 
a  gift  would  Ije  good  as  to  the  person  who  should  be  heir  male 
of  B.  at  his  death  ;  it  would  be  good  because,  at  the  death  of 
the  testator,  it  would  he  absolutely  certain  that  the  bequest  must 
take  effect,  if  at  all,  within  twenty-one  years  after  the  death 
of  B."      Mr.  Justice  Maulc  said — "  The  question  is,  whether, 
at  the  death  of  the  testator,  it  was  certain  that  this  event  would 
happen  within  the  time  allowed  by  law ;"  and  the  subsequent 
observations  of  this  learned  Judge  are  entirely  consistent  with 
the  opinion    thus,   in    the    outset,    expressed    by  him.     Mr. 
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Justice  Coltnian,  putting  a  case  of  a  bequest,  after  the  death 
of  B.,  in  trust  for  J.  S.,  until  some  heir  male  of  B.  should  attain 
twenty-one,  and  then  to  such  heir  male,  observed — "That,  in 
such  C£ise,  if  B.  survived  the  testator,  the  gift  to  such  heir  male 
would  be  void,  on  the  ground,  &c."  With  reference  to  the 
case  under  consideration,  he  said — "  Whether  the  first  heir,  or 
some  other  person,  would  answer  the  particular  description, 
was,  at  the  testators  death,  quite  uncertain."  " It  was  (piite 
possible,  at  the  testators  death,  that  neither  A.,  nor  any  other 
person,  might  have  answered  the  description  for  a  ccntmy,  and, 
therefore,  the  limitation  cannot  be  sustained."  The  late  Mr. 
Justice  Williams  said — "  It  was  admitted  that  the  validity  of  a 
gift  must  be  determined  by  considering  how  it  stood  at  the 
death  of  the  testator."  Here  it  may  be  remarked  that  all  the 
before-mentioned  learned  Judges  who  thus  agreed  in  stating 
the  rule  in  the  terms  which  have  been  mentioned,  were,  never- 
theless, among  the  majority  with  whom  the  House  agreed  in 
holding  the  limitation,  in  the  case  before  them,  void  for  re- 
moteness  {as  not  certainl//  to  vest,  if  at  all,  within  the  necessary 
period  after  the  testator's  death).  It  was,  therefore,  not  a  view 
adopted  for  the  purpose  of  assisting  a  conclusion  in  the  parti- 
cular case,  in  favor  of  the  validity  of  a  gift  \\hich,  upon  any 
other  view,  would  have  failed;  and,  under  such  circumstances, 
the  agreement  in  this  one  particular  of  the  Judges  who  held 
the  gift  void,  with  those  who  adopted  a  different  conclusion,  is 
not  unimportant.  Mr.  Justice  Patteson  said — ''  I  apprehend 
that,  in  order  to  arrive  at  the  true  meaning  of  the  will,  it  must 
be  taken  to  speak  as  from  the  death  of  the  testator,  and  be  con- 
strued without  reference  to  any  rule  of  law  respecting  remote- 
ness." Mr.  Baron  Parke  said — "  It  is  perfectly  clear  that  the 
limitation  is  to  be  construed  as  it  would  be  read  on  the  opening 
the  will  at  the  testator's  death,  and  every  limitation  in  a  will  by 
wav  of  executory  devise  or  bcc[ucst  which,  rctjurdtd  at  the  time 
of  the  testators  death,  will  not  necessarily  take  etlect,  if  it  take 
effect  at  all,  within  the  space,  &c.,  is  void."  Again— "A  be- 
quest to  the  first  heir  male  of  the  body  of  B.  who  should  attain 
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twenty-one,  supposing  that  the  heir  male  urns  not  of  age  at  the 
time  of  the  testator  s  death,  would  certainly  be  bad.  In  like 
manner,  supposing  the  heir  male  icere  not  a  minor  at  the  time  of 
the  testators  death,  the  direction  to  permit  the  heir  male,  being 
a  minor,  to  take  the  profits  till  his  majority,  if  it  stood  alone, 
would  be  void."  "  In  the  first  of  the  above  cases  I  have  sup- 
posed that  the  heir  male  of  the  body  was  not  of  age  at  the 
testator  s  death  ;  if  he  was  of  age  then,  as  the  will  speaks,  quoad 
the  person  to  take,  as  at  the  time  of  the  testator  s  death,  the  be- 
quest to  that  heir  male  would,  I  apprehend,  be  good ;  and,  in 
like  manner,  in  the  second  case,  if  the  heir  male  were  a  minor 
at  the  testator's  death,  the  bequest  to  him  would  also  be  good. 
In  speaking,  therefore,  of  the  supposed  cases,  of  separate 
bequests,  I  assume  throughout  that,  at  the  death  of  the  testator 
there  was  no  heir  male,  major  in  the  one  case,  and  minor  in  the 
other,  in  existence  at  tlie  testator'' s  death;  and  no  doubt  your 
lordships'  question,  refers  to  a  person,  A.,  not  in  existence  at 
the  testator's  death.  If,  then,  the  direction  as  to  the  profits, 
and  as  to  the  corpus,  had  each  stood  alone,  in  separate  instru- 
ments, I  should  have  felt  no  doubt  that  both  the  bequests  would 
be  void,  inasmuch  as  it  could  be  truly  predicated  of  neither, 
at  the  testator's  death,  that  it  would  necessarily  take  effect, 
if  at  all,  within  the  limits."  "It  is  clear  that,  according 
to  the  true  construction  of  the  words  of  this  conjoint  be- 
quest of  both  profits  and  corpus,  reading  them  at  the  tes- 
tators death,  some  benefit,  &c."  "  A  bequest  to  a  class  or 
number  of  persons  to  take  together,  is  altogether  void,  if  it  is 
in  suspense  at  the  death  of  the  testator,  and  that  suspense  may 
continue  for  longer  than  the  prescribed  limits."  "  I  say,  that 
the  bequest  is  void,  if  in  suspense  at  the  testator's  death,  and 
that  suspense  may  continue  beyond  a  life  or  lives  in  being  and 
twenty-one  years;  for  if,  at  the  testator's  death,  it  is  not  in  sus- 
pense, or,  being  in  suspense,  such  suspense  must  be  deter- 
mined within  the  limits,  I  apprehend  it  would  not  be  void. 
A  bequest  to  A.  for  life,  remainder  to  such  of  his  children  as 
should  attain  twenty-two,  the  bequest  is  void  if  the  testator 
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dies,  living  A.  ;  but  not  if  he  survives  A.,  and  at  the  testator's 
death  all  A.'s  sons  have  attained  twenty-two  {q),  for  then  the 
number  of  persons  is  ascertained  at  the  testator's  death."  The 
extended  observations  which  thus  fell  from  this  very  learned 
Baron,  upon  the  present  subject,  go  direct  to  the  distinction 
which  has  been  contended  for,  between  events  prior  to  the 
will  and  prior  to  the  death ;  and  the  opinion  expressed  by 
him,  seems  to  have  been  the  result  of  special  attention  to  that 
point.  Nothing  fell  from  B.  B.  Alderson  and  Piatt,  upon  the 
specific  question  now  before  us.  The  only  instance,  among  the 
whole  twelve  Judges  who  were  present,  in  which  a  designed 
reserve  is  shown,  in  not  expressly  concurring  in  the  terms 
in  which  the  general  rule  was  laid  down  by  the  other  Judges, 
is  in  the  case  of  the  late  Lord  C.  J.  Tindal.  His  lordship 
held  the  bequest  void  as  being  "  not  so  limited,"  as  necessarily 
to  vest  within  the  period  of  time  prescribed  ;  he  stated  the 
well-known  rules,  that  the  limitation  not  only  may,  but  must 
take  effect  within  the  period,  and  that  if  "  at  the  time  of  its 
creation,"  the  limitation  is  so  "framed,"  as  not  necessarily  to 
take  effect  within  the  prescribed  period,  it  will  not  become 
valid  by  reason  of  the  "happening  of  subsequent  events ;"  but 
the  Lord  Chief  Justice  nowhere  explicitly  states  what  was  the 
period  to  which  he  referred  under  the  description — "the  time 
of  its  creation,"  nor  whether  by  "  the  happening  of  subsequent 
events"  were  meant  all  events  subsequent  to  the  will,  or 
those  subsequent  to  the  death  only.  He  expressed,  in  con- 
clusion, his  opinion  that  the  bequest  was  void,  by  reason  of 
the  property  "being  made  unalienable"  during  a  possible 
succession  of  minorities,  which  might  extend  beyond  the 
"  period  allowed  by  law."  The  caution  thus  shewn  by  this 
very  sound  Judge,  seems  the  more  marked  from  the  almost 
universal  explicitness  of  the  other  Judges  in  subscribing  (not- 

(^)  It  is  submitted  that  it  was  example  seems  altogether  inappli- 

tendering  an   immaterial  issue,  to  cable  to  a  limitation  of  freehold  ii^irf 

say   anything    about    the   ages   of  by  way  of  remainder.    Vide  post. 
the  children  of  A.     Moreover,  the  . 
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withstanding  differences  on  other  points)  to  the  doctrine,  that 
the  vaUdity  of  the  gift  is  to  be  decided  by  the  facts  as 
ascertained  at  the  testator's  death. 

The  doctrine  to  w^iich,  as  we  have  now  seen,  so  many 
Judges  have,  not  indistinctly,  given  their  adhesion,  has  been 
apphed  in  the  adjudication  of  two  or  three  recent  cases.  In 
the  case  of  Mackinnon  v.  Peach  (r),  there  was  a  bequest  of 
plate  to  be  divided  between  the  testator's  daughters,  M.  and 
S. ;  and  upon  the  decease  of  either  of  them  without  issue, 
then  the  share  of  her  so  dying  was  to  go  to  her  sister — with 
further  gifts-over  in  case  of  both  daughters  dying  without  issue. 
M.  died  before  the  testator  unmarried,  and  the  question  was, 
whether  the  share  of  the  plate  originally  given  to  her  devolved 
to  the  other  daughter.  It  was  argued,  against  this  view,  that 
the  gift-over  was  void,  as  it  was  to  take  effect  upon  an  indefi- 
nite failure  of  issue,  and  that,  if  void  in  the  first  instance,  the 
circumstance  of  the  death  of  one  of  the  daughters  in  the 
testator's  lifetime,  would  not  cure  its  original  invalidity.  For 
the  surviving  daughter,  it  was  said  that  the  will,  speaking  not 
from  its  date,  but  from  the  death  of  the  testator,  the  gift-over 
would,  after  the  death  of  one  of  the  daughters  without  issue,  take 
effect.  It  is  extremely  difficult  to  collect  from  the  judgment, 
as  reported,  what  was  the  precise  ground  on  which  it  pro- 
ceeded. The  Master  of  the  Rolls  is  stated  to  have  observed, — 
"  In  the  event  of  either  daughter  dying  without  issue,  (and, 
in  this  case,  the  deceased  daughter  died  unmarried,)  her  share  is 
given  to  her  sister,  i.  <?.,  to  the  survivor  of  the  two  daughters,  and 
I  am  of  opinion  that  the  circumstance  of  the  deceased  daughter 
having  died  in  the  lifetime  of  the  testator,  does  not  prevent 
the  gift-over  to  her  sister  from  taking  effect,  and,  consequently, 
that  the  plaintiff  is  now  entitled,  &c."  Having  regard  to  the 
nature  of  the  arguments  presented  to  the  Court,  it  certainly 
seems  that  the  learned  Judge  must  have  intended^  this  as  a 
decision  that  the  circumstance  of  the  daughter  dying  in  the 

(7-)  2  Keen,  555. 
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testator's  lifetime,  enabled  the  gift-over  to  her  sister,  to  take 
effect ;  but  embarrassment  arises  from  its  being  imputed  to  liis 
lordship,  that  his  difficulty  was,  (not  whether  the  circumstance 
in  cjuestion  assisted,  but)  whether  it  precluded,  the  operation  of 
the  gift;  as  if,  in  his  lordship's  opinion,  the  gift,  as  expressed, 
was  a  valid  gift,  and  the  only  question  would  be  whether  the 
subscc[uent  event  interfered  with  it.  It  is  submitted,  however, 
that  the  gift  was  not,  otherwise  than  under  the  rule  we  are 
now  supposing,  an  effectual  gift;  and  the  writer  considers, 
now  as  formerly,  that  this  decision  must,  in  the  absence  of 
any  authoritative  explanation  of  it,  be  interj^reted  to  have  pro- 
ceeded upon  the  principle,  that  a  gift,  although  depending 
upon  a  failure  of  issue  in  terms  indefinite,  may  have  effect,  if 
that  event  take  place  before  the  testator's  death. 

Next  follows  the  case  of  Vanderplank  v.  King  (s),  which 
may,  in  brief  terms,  be  represented  as  having  decided  that, 
where  a  testator  gives  real  estate  to  a  class  of  children  (of 
whom  some  are  born  before,  and  others  not  until  after,  the 
time  of  his  death),  for  their  respective  lives,  with  remainders, 
as  to  their  respective  shares,  to  the  children  of  such  tenants  for 
life  respectively,  in  tail,  those  of  the  first  series  of  children  who 
are  not  born  at  the  time  of  the  testator's  death,  are  to  be  made 
tenants  in  tail,  under  the  doctrine  o^ c^ij  -prcs;  but  that  such  of 
that  series  as  come  in  esse  before  the  decease  of  the  testator, 
are  to  take  according  to  the  form  of  the  limitation  as  appear- 
ing in  the  will,  namely  for  life,  with  remainders  to  their 
children,  as  purchasers,  in  tail.  This  decision  proceeded 
entirely  upon  the  consideration,  that  it  was  proper  for  the 
Court,  in  ascertaining  whether  the  gifts  were  too  remote, 
to  advert  to  the  state  of  the  families  at  the  death  of  the 
testator,  and  that,  as  the  doctrine  of  gy  p7-c's  is  a  provision 
for  remedying  a  remoteness  which  otherwise  would  be  fatal 
to  the  gifts,  it  was  to  be  applied  to  those  gifts,  or  por- 
tions   of    gifts    which,    according    to    the   circumstances   at 

(5)  3  Hare,  1. 
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the  testator's  death,  would  fail  for  remoteness,  but  not  to  any 
other  gifts  or  portions  of  gifts.  Here,  then,  was  a  decision 
grounded  on  an  explicit  adoption  of  the  affirmative  of  the 
proposition  now  under  review. 

More  recently,  the  case  of  Williams  v.  Teak  (t)  has  given 
to  the  Profession  the  benefit  of  a  well-considered  adherence  to 
the  same  doctrine,  expressed  in  terms  decisive,  although  with- 
out any  detail  of  reasons  : — "  A  point  upon  which  my  mind  is 
made  up,"  said  the  Vice  Chancellor  Sir  James  Wigram,  "  is 
that  in  considering  the  validity  of  the  limitations  in  this  will, 
with  reference  to  the  state  of  the  testator's  family,  the  state  of 
the  family  must  be  looked  at,  as  it  existed  at  the  time  of  the 
death  of  the  testator,  and  not  as  it  existed  at  the  date  of  the 
will."  "  I  have  considered  the  point  with  much  attention, 
and  I  am  clear  that  the  question  to  be  considered  is,  how  the 
family  stood  at  the  death  of  the  testator,  and  not  how  it  stood 
at  any  earlier  date."  The  circumstances  of  the  case  upon 
which  these  observations  were  made,  did  not  (as  elsewhere 
shewn)  lead  to  an  actual  application  or  adjudication  of  this 
doctrine  ;  nor,  with  propriety,  could  it  be  applied  to  the  case 
of  Williams  v.  Teale ;  but  all  the  weight  due  to  the  deliberately 
expressed  opinion  of  so  cautious  a  Judge,  belongs  to  the 
observations  which  have  now  been  quoted  from  Williams  v. 
Teale. 

The  writer  believes  he  has  stated  all  of  any  considerable 
authority  that  can  be  found  in  the  books,  in  favour  of  the 
doctrine,  that  regard  may  be  had  to  events  subsequent  to  the 
execution  of  the  will  and  before  the  death.  It  presents,  cer- 
tainly, a  weighty  aspect  in  the  aggregate,  though,  undoubtedly, 
to  a  considerable  extent  the  opinions  have  been  extrajudicially 
delivered. 

But  it  is  not  to  be  concealed  that  a  different  view  has  pos- 
sessed some  minds,  and  those,  too,  minds  long  accustomed  to 
the  investigation  of  the  law  of  testamentary  gifts.      The  well 

(0  (J  llare,  239. 
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known  Treatise  on  IViUs  most  distinctly  enunciates  the  proposi- 
tion that,  in  deciding  on  the  validity  of  limitations  in  a  will, 
events  taking  place  subsequently  to  the  execution  of  the  will 
are  not  to  be  considered.  No  doubt  this  is  an  opinion  which 
sets  off  somewhat  from  the  conclusiveness  of  the  opposite 
authorities.  Whether  there  is  any  decision  founded  upon  that 
prevalent  doctrine,  depends  upon  the  interpretation  to  be  given 
to  the  judgment  in  the  before-mentioned  case  of  Gower  v. 
Grosvenor,  and  the  case  o^  Harris  v.  Davis  (ii).  In  this  latter 
case,  the  testator  gave  a  freehold  and  leaseholds  between  M.  M. 
and  nine  other  persons,  "  or  their  lawful  heirs,  and  in  case  of 
there  being  no  heir,  then  the  share  or  shares  to  be  divided  in 
equal  parts  amongst  the  surviving  legatees."  M.  M.  died  in 
the  lifetime  of  the  testator  without  issue.  "  Heirs "  havins 
been  held  to  mean  "  heirs  of  the  body ; "  "  or,"  having  been 
construed  "and;"  and  "surviving"  having  been  declared  to 
bear  the  sense  of  "other;"  and  the  gift-over  to  the  surviving 
legatees  having  (as  the  result  of  those  constructions)  been  held 
to  take  effect  as  to  the  freeholds  (v),  the  next  question  was, 
whether,  with  regard  to  the  leasehold  property,  the  death  of 
M.  M.  without  issue,  in  the  testator's  lifetime,  enabled  the 
sun^iving  legatees  to  take   the  share  of  M.   M.      The  Vice 

(«)  1  Coll.  416.  the  event  (failure  of  heirs  general) 

(u)  Suppose,  in  reference  to  the  happening  during  the  testator's  life, 

freeholds,  the  following  argument  assist  the  gift  ?  If  it  do  not  happen, 

had  been  urged  : — A  gift-over  on  by    reason    of   there    being    heirs 

failure  of  "  heirs"   is  too   remote,  general,  the  gift-over  would  fail  on 

and  objectionable  also  upon  grounds  that  ground.     It  is  a  curious  point 

independent  of  remoteness,  unless  which  may  deserve  attention  :  viz. 

reduced   to   signify    "heirs  of  the  whether,  to   support  the  latter  of 

body"  of  the  prior  taker  ;  but  if  the  two  gifts,  you  may  raise  an  estate 

prior  devisee  die  before  the  testa-  tail    in    the    object    of   the  first 

tor,  the  gift  to  him  entirely  falls  to  gift,   who  never  lives   to  take   it, 

the    ground  ;   there    cannot,    con-  by   force   merely   of   a   particular 

sequently,  by  virtue  or  in  respect  construction  of  the  words  of   the 

of  that  gift,   be    any  altei-ation   in  gift-over,    founded    upon   the    in- 

the  ordinary  import  of  the  word  compatibility  of  a  literal  interpre- 

"  heirs."  If  that  be  so,  then  the  gift-  tation  of  it,  with  the  operation  of 

over  being  upon  an  event  which  both  gifts  ? 
the  law  will  not  contemplate,  could 
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Chancellor  Sir  J.  L.  Knight  Bruce  held,  that  the  gift  to  the 
surviving  legatees  being,  as  expressed,  merely  illegal  or  a  mere 
nullity,  was  not  made  better  by  the  accident  of  M.  M.'s  death 
without  issue  before  the  testator.  The  writer  does  not  take 
upon  himself  to  say,  that  there  were  such  special  circumstances 
in  this  case  as  to  preclude  its  application  as  an  authority  upon 
the  general  question :  but  it  certainly  seems  that  adequate  atten- 
tion was  not  given  to  the  question  at  the  Bar ;  and  it  may  be 
considered  that,  as  merely  representing  what  was  then  a  general 
opinion,  this  case  does  not  create  any  special  obstacle  to  the 
reception  of  the  doctrine  which  has  been  contended  for  in  the 
preceding  pages.  The  case  of  Harris  v.  Davis  would  rest 
upon  the  same  principle  with  Andrew  v.  Andrexo  to  which 
attention  has  already  been  called  (?«),  had  there  appeared  any 
illegality  other  than  or  over  and  above  the  illegality  of  remote- 
ness in  the  executory  gift  of  the  chattels ;  but  it  seems  clear 
that  the  only  illegal  ingredient  in  the  gift-over  was  its  inde- 
finiteness  under  the  doctrine  of  Perpetuities :  there  is  no  rule 
of  law  to  preclude  an  executory  gift  of  chattels  (not  being 
consumable  articles)  after  a  gift  thereof  passing  the  absolute 
interest,  provided  only  the  event  be  not  too  remote. 

Before  concluding  the  present  inquiry,  it  remains  to  notice 
the  provision  made  by  the  late  act  for  altering  the  law  of  wills, 
with  respect  to  the  time  from  which  the  will,  in  every  case 
governed  by  the  act,  is  to  be  held  to  speak.  The  words 
of  the  24th  section  of  the  1  Vict.  c.  26,  are — "That  every 
will  shall  be  construed,  with  reference  to  the  real  estate,  and 
personal  estate,  comprised  in  it,  to  speak  and  take  effect  as  if 
it  had  been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the  will." 
The  point  suggested  by  this  enactment  is,  whether,  supposing 
that,  under  the  old  law,  a  will,  either  as  to  real  or  personal 
estate,  or  both,  so  far  spoke  from  the  time  of  its  execution,  that 
upon  questions   of  remoteness,    events   subsequently    taking 

(jv)  Vide  supra^  pp.  42,  43. 
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place  had  no  effect, — this  statute  has  at  all  varied  the  case,  with 
respect  to  wills  executed  since  the  year  1837.  It  has  been 
already  stated,  that,  according  to  the  writer's  view,  nothing,  in 
the  present  discussion,  turns  upon  the  distinction,  in  the  old 
law,  that  a  will  of  realty  passed  such  only  as  the  testator  had 
when  he  made  it,  while  a  will  of  personalty  passed  all  he  might 
have  at  his  death.  Whatever  conclusion  is  to  be  arrived  at 
upon  the  present  question,  with  regard  to  a  gift  of  personal 
property,  must,  he  conceives,  apj)ly  equally  to  a  gift  of  real 
property ;  and  vice  versa.  But  still  it  might  be  that,  sup- 
posing (for  argument's  sake)  the  correct  conclusion  were 
unfavorable  to  regarding  events  subsequent  to  the  will,  in 
case  of  both  realty  and  personalty,  the  recent  enactment  has 
produced  an  alteration  in  that  doctrine,  in  the  cases  governed 
by  it,  in  providing  that,  as  to  tiie  real  and  personal  estate 
comprised  in  it,  the  will  shall  speak  and  take  effect  from 
the  time  of  the  testator's  death.  The  terms  of  the  en- 
actment, however,  when  duly  attended  to,  appear  not  to 
admit  of  any  interpretation  which  can  render  it  of  any  value 
in  the  present  in(|uiry.  The  whole  effect  of  the  provision  is 
limited  by  the  qualifying  member  of  the  clause, — "  with 
reference  to  the  real  estate  and  personal  estate  comprised  in 
it."  It  appears  impossible  to  give  any  weight  and  effect  to 
these  words,  consistently  with  the  construction,  that  they  have 
a  bearing  upon  the  question,  fi'om  what  time  the  will  speaks 
in  providing  for  the  contingencies ^  events  and  circumstances 
to  which  the  dispositions  in  it  refer.  If  the  clause  is  appli- 
cable to  declare  from  what  time  the  will  speaks  for  those  pur- 
poses, then,  in  substance,  it  declares  so  far  all  purposes;  for 
there  can  be  nothing  besides  the  subject,  the  mode  and  the 
object,  to  give  occasion  to  such  a  question.  But,  then,  what 
becomes  of  the  qualification — "with  reference  to  the  real  and 
personal  estate  comprised  in  it  ?"  By  such  a  conclusion,  the 
whole  import  and  significance  of  this  provision  ai'c  taken  away  : 
the  proviso  is  obliterated  from  the  section ;  and  the  section  is 
made  to  stand  thus — "  that  every  will  shall  be  construed  to 
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speak  and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator."  There  can  be  no  warrant 
for  such  an  interpretation  of  the  enactment,  and  it  must,  there- 
fore, be  held  (according  to  its  natural  and  direct  meaning)  to 
relate  only  to  the  effect  and  operation  of  the  will,  upon  its 
subject-matter ;  leaving  all  other  questions,  not  necessarily  or 
fairly  arising  out  of  that  point  in  the  enactment,  precisely  as 
they  were  before  the  passing  of  the  act.  This  view  was, 
apparently,  taken  in  the  before-mentioned  case  of  Harris  v. 
Davis,  where  Vice  Chancellor  Sir  J.  L.  Knight  Bruce  ob- 
served— "  There  is  a  section,  the  24th,  upon  which  I  doubted, 
for  some  time,  whether  the  lapse  of  M.  M.'s  share  of  the  lease- 
holds, might  not  be  held  to  be  obviated.  I  think,  however, 
that,  unless  there  is  authority  for  so  interpreting  the  24th 
section  (and  none  has  been  mentioned),  I  cannot  venture  to 
do  so."  The  writer  conceives  this  to  be  the  sound  and 
rational  interpretation  of  the  act,  and  that  the  provision  has 
no  connection  with  the  present  argument  (a). 

In  fine,  considering  the  overwhelming  force  of  the  reasons 
(both  deduced  from  original  and  fundamental  principles 
in  our  law,  and  founded  in  analogy)  which  may  be  adduced 
in  support  of  the  doctrine,  and  considering  also  that  the 
weight  of  authority  is  not  opposed,  but  on  the  contrary  is 
favorable  to  it,  the  author  submits,  as  the  conclusion  of  this 
protracted  investigation,  that  the  validity  of  dispositions  in  a 
will  under  the  rule  against  Perpetuities,  depends  upon,  and  is 
to  be  determined  by,  the  circumstances  connected  with  those 
dispositions,  which  have  happened  at  the  time  of  the  testator's 
death,  although  some  of  them  may  have  taken  place  in  the 
interval  between  that  time  and  the  making  of  the  will. 

But  the  writer  desires  emphatically  to  restrict  his  conclu- 
sion to  the  particular  case  of  remoteness;  for,  as  already 
observed,  the  same  doctrine  does  not  necessarily  apply  to  other 
descriptions  of  illegality.     Events  happening  after  the  execu- 

(x)  See  also  1   Jarm.   Wills,  291. 
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turn  of  tlic  will  cannot,  he  conceives,  as  a  general  rule,  give 
any  assistance  to  a  limitation  which,  as  il  appears  in  the  will, 
is  illegal  or  void  ui)on  some  rule  of  law  distinct  from  that  of 
Perpetuity.  Upon  this  subject,  the  true  and  sound  rule 
seems  to  be  furnished  by  the  case  of  Andrew  v.  Andrew  (y), 
which,  though  in  its  own  circumstances  applicable  only  to  the 
Illegality  that  consists  in  making  an  executory  gift  of  consum- 
able articles,  yet  rests  upon  a  principle  which  equally  governs 
any  other  limitation  that  is  so  made  as  to  violate  some  rule  of 
law  not  dependent  for  its  application  upon  a  computation  of 
time,  or  of  the  distance  between  one  time  or  event  and 
another. 

Before  closing  the  present  chapter,  some  observations  may 
be  made  upon  the  eighth  of  the  accessory  rules  of  remoteness 
laid  down  in  the  former  book  (z),  viz.:  that  the  remoteness 
against  which  the  rule  for  prevention  of  Perpetuities  is  directed, 
is  remoteness  in  the  commencement  or  first  taking  effect  of  limi^ 
tations,  and  not  in  the  cesser  or  determination  of  them,  provided 
only  it  be  the  term  fixed  in  the  original  form  and  limitation 
of  the  gift,  and  is  not  contained  in  a  separate  clause  of  cesser. 
Since  that  was  written,  the  report  has  appeared  of  the  judg- 
ment of  Lord  Cottcnham,  upon  the  appeal  in  Ibhetson  v. 
Ibbetson  («),  in  the  course  of  which  some  remarks  occur 
bearing  upon  this  question. 

Ibbetson  v.  Ibbetson,  it  will  be  remembered  (Z>),  was  the  case  of 
a  bequest  of  personal  chattels  to  be  enjoyed  by  the  persons  for 
the  time  being  in  possession  of  a  mansion-house  under  a 
subsisting  settlement  or  under  the  limitations  (of  the  reversion) 
contained  in  the  will,  until  a  tenant  in  tail  of  the  age  of 
twenty-one  years  should  be  in  possession  of  the  mansion-house, 
and  then  the  chattels  were  to  go  and  belong  to  the  tenant  in 
tail.  This  clause,  it  will  be  observed,  contained  two  gifts : — 
The  first  in  order  was,  a  limitation  to  certain  jiersons  in  suc- 
cession until  the  happening  of  an  event  which  might  not  take 

(t/)   1  Coll.  Gt)0.  {a)  5  M.  &  C.  26. 

(r)  Treat.  Perp.  173.  (i)  See  Treat.  Perp.  649. 
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place  until  after  lives  in  being  and  twenty -one  years :  the 
next  was  a  gift  to  a  person  answering  a  certain  description, 
wliich  description  not  any  one  might  answer  within  lives  in 
being  and  twenty-one  years.  Now,  the  latter  gift  would 
obviously  be  wholly  bad  ;  but,  upon  the  author's  principle  (if 
sound),  the  former  might  be  sustained.  It  is  satisfactory  to 
find,  from  the  subjoined  passages  in  the  judgment  of  Lord 
(Jottenham,  that  his  lordship  is  not  disinclined  to  recognize 
that  principle. 

"  The  title,"  observed  his  lordship,  "  upon  which  the  ap- 
pellant principally  relied  was  the  direction,  that,  until  the 
contingency  should  happen,  the  property  should  be  used  and 
enjoyed  by  the  persons  for  the  time  being  entitled  in  posses- 
sion to  the  mansion-house,  by  virtue  of  the  limitations  in 
the  settlement  or  will.  Under  those  limitations,  the  appel- 
lant's father  was  tenant  for  life  in  possession,  until  his  death 
in  1839;  and  he,  the  son,  never,  under  this  direction,  had 
any  interest  in  the  property ;  because  the  moment  at  which, 
by  his  father's  death,  he,  for  the  first  time,  answered  the  des- 
cription of  a  person  entitled  in  possession  to  the  mansion- 
house,  at  that  moment,  he  being  a  tenant  in  tail  in  possession 
of  the  age  of  twenty-one,  the  event  happened  which  deter- 
mined the  application  of  the  rents  under  the  former  direction : 
nor  could  the  case  have  been  different,  if  the  appellant  had,  at 
the  time,  been  a  tenant  in  tail  in  possession  and  under  tiventy- 
one;  because,  although  the  clause  in  the  will  respecting  the 
chattels  refers  to  the  limitations  of  the  real  estate,  for  the  pur- 
pose of  describing  the  person  who  was  to  have  the  use  and 
enjoyment  of  them,  and,  therefore,  if  that  had  been  the  whole 
of  the  direction,  would  have  given  the  absolute  property  in 
the  chattels  to  the  first  tenant  in  tail  of  the  land,  yet  that 
could  not  have  been  the  result  of  the  direction  in  this  case,  for  it 
does  not  refer  to  the  limitations  of  the  land  for  the  purpose  of 
adopting  them  as  to  the  chattels,  but  introduces  this  important 
difference,  that  all  interests  prior  to  any  tenant  in  tail  attaining 
twenty-one,  shall  be  liable  to  be  defeated  by  the  happening  of  that 
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event;  so  that  if  the  limitations  arc  to  be  considered  as  re- 
peated in  the  clause  respecting  the  chattels,  they  nnist  be  so 
repeated  with  the  alterations  the  testator  has  directed,  and 
they  would  therefore  stand  thus — to  be  used  and  enjoyed  by 
the  appellant's  father  for  his  life,  and  after  his  death  by  the 
person  then  entitled  in  possession  to  the  mansion-house,  until 
some  tenant  in  tail  of  the  age  of  twenty-one  should  be  in 
possession  thereof,  and  then  to  go  and  belong  to  such  tenant 
in  tail.  The  appellant  cannot  claim  as  tenant  in  tail  in  pos- 
session of  twenty-one  years  of  age,  because  that  limitation  is 
too  remote ;  nor  under  the  intermediate  gift,  hecavse  that 
determined  by  there  being  a  tenant  in  tail  in  possession  of  the  age 
of  twenty-one.  It  may  be  said  that  if  the  gift  to  the  first 
tenant  in  tail  in  possession  at  twenty-one  is  too  remote,  so 
must  be  the  direction  for  the  application  of  the  rents  till  that 
event  should  happen.  If  there  be  this  objection  to  the  direction 
which  the  testator  has  made  in  his  will,  it  will  afford  no  reason 
for  introducing  into  the  will  a  gift  of  an  estate  tail,  which  he 
not  only  has  not  directed,  but  was  evidently  anxious  to  avoid. 
The  gift  to  a  tenant  in  tail  in  possession  at  twenty-one  nega- 
tives any  intention  of  benefiting  any  one  who  should  not 
answer  the  whole  of  this  description." 

The  reluctance  of  the  Lord  Chancellor  to  negative  the 
argument  founded  on  the  remoteness  of  the  event  which  was 
made  to  circumscribe  the  first  or  intermediate  gift,  may  per- 
haps be  ascribed  to  the  circumstance  that  it  was  the  same 
event  which  introduced  the  ulterior  gift,  and  as  that  was 
unquestionably  void,  it  might  be  doubtful  whether  the  pre- 
ceding gift  could  be  regarded  quite  independently  of  the 
invalid  clause  which  followed ;  whether,  in  fact,  it  was  purely 
a  case  where  the  interest  under  the  first  gift  was,  in  the  form 
of  its  creation,  bounded  or  limited  in  its  extent  so  as,  by  the 
very  terms  of  the  gift,  without  any  influence  from  or  re- 
ference to  the  subsequent  limitation,  not  to  continue  beyond 
the  remote  event  specified.  Some  further  observations  will 
be  found  upon  this  case  in  another  Chapter. 

F  2 
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STTPPLEMENT  TO  THE  CHAPTER  ON  THE  RULE  AGAINST  PER- 
PETUITIES AS  APPLICABLE  TO  LIMITATIONS  AFTER  A 
FAILURE    OF    HEIRS    OR    ISSUE. 

Many  cases  have  occurred  exemplifying  the  doctrines 
stated  in  the  former  book  on  the  subject  of  this  chapter,  and 
the  writer  believes  that,  with  very  slight  exception,  he  has  not 
to  recall  any  of  his  statements  as  incompatible  with  these 
subsequent  decisions.  It  will  be  right,  however,  to  give  a 
place  to  each  of  these  authorities  in  connexion  with  the  dis- 
tributed view  of  the  subject  which  was  taken  in  the  fifteenth 
chapter,  for  the  practical  value  of  an  authority  depends  upon 
our  observing  precisely  its  distinctive  position  in  the  general 
scheme  of  doctrine  to  which  it  relates. 

1.  The  broad  general  rule  (a)  that  a  limitation  expectant  on 
an  indefinite  failure  of  issue,  is  too  remote,  received  application 
in  Montresor  v.  Montresor  [b),  in  reference  to  a  gift  of  realty 
and  personalty,  "  in  the  event  of  all  my  children  dying  without 
lawful  issue."  There  was  a  previous  gift  of  the  realty  to  one 
child,  as  well  as  of  some  personalty  to  all  the  children;  but, 
as  the  gift-over  was  not  to  take  effect  until  the  failure  of 
issue  of  all  the  children,  it  was  obviously  a  case  where  it  could 
not  even  as  to  the  realty  be  upheld,  because,  after  a  gift  to 
one  child  only,  a  limitation-over  on  failure  of  issue  of  all  the 
children  cannot  be  supported  by  raising  an  estate  tail  in  the 
first  devisee. 

And  the  rule  that  a  limitation  upon  failure  o^  cldldren  of  a 
prior  devisee,  is,  in  ordinary  cases,  equivalent  to  a  limitation 
upon  failure  of  issue,  was  recognised  in  the  case  of  Ahram  v. 
PVard  (c). 

(a)  Treat.  Perp.  174.  (b)  1  Coll.  699. 

(c)  6  Hare,  165. 
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2.  The  ditficult  question  (</)  wlietlicr  the  circumstance  of"  a 
gift-over  of  realty  being  to  "  survivors"  of  a  class  on  failure  ui' 
issue  of  one  or  more  of  the  meinl)ers  of  that  class,  interprets 
the  failure  of  issue  to  mean  a  default  of  issue  at  their  death, 
occurred  in  the  case  of  Harris  v.  Davis  (e),  where,  in  con- 
sistency with  the  general  inclination  of  previous  authorities, 
the  ('onrt  held  the  word  "surviving"  in  a  gift-over  on  failure 
of  "heirs"  (which  was  held  to  mean  "heirs  of  the  body")  of 
one  of  a  class,  to  the  "  surviving  devisees,"  to  mean 
"  other" (y) ;  and,  accordingly,  that  the  words  introducing  the 
gift-over  pointed  to  an  indefinite  failure  of  issue.  As  will  be 
seen,  some  valuable  authority  has  also  been  added  upon  this 
question,  in  its  relation  to  gifts  of  personalty;  but  we  are 
precluded  from  applying  it  as  appropriate  to  the  construction 
of  a  gift  of  realty. 

3.  Upon  the  question  incidentally  mentioned  (^),  of  the 
effect  of  a  clause  providing  for  failure  of  issue  of  the  prior  de- 
visee being  associated  with  a  provision  for  the  event  of  his  not 
having  disposed  of  the  property,  an  imjiortant  case  has  been 
decided  in  the  Court  of  C.  B.,  which  appears  to  be  not 
reconcileable  with  the  case  of  Green  v.  Harvey  (Ji),  cited  as 
bearing  upon  that  question.  The  case  alluded  to  is  Doe  d. 
Stevenson  v.  Glover  {i),  where,  after  a  devise  in  fee,  it  was 
provided  that,  if  the  devisee  should  die  without  leaving  issue 
behind  him,  or  being  no  such  issue,  and  he  should  not  have 
disposed  and  parted  with  the  property,  then  it  should  go  over. 
No  question,  it  will  be  observed,  arose  here  as  to  the  effect 
of  the  clause  contemplating  non-disposition,  in  determining 
what  failure  of  issue  was  intended ;  but  the  question  simply 
concerned  the  validity  of  the  gift-over.  The  Court  held  that 
the  proviso  rcfen-ed  solely  to  a  disposition  by  the  first  devisee 
which  would  take  effect  in  his  lifetime,  and  not  to  a  dispo- 

(r/)  Treat.  Perp.218.  {g)  Treat.  Perp.  230. 

(e)   1  Coll.  416.  (A)   1  Hare,  428. 

(/)  vSec,  upon  this  point,  Cole  v.  (/)    1  C.  B.  Rep.  448. 

Sewell,  4  Dr.  &  Wai-.  1. 
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sition  by  will,  and  this  gift  to  take  effect  in  the  event  of  there 
being  no  such  disposition  by  deed,  the  Court  held  valid,  as 
not  being  repugnant  to  any  rule  of  law.  Whether  the  Court 
intended  to  draw  a  distinction  between  a  clause  contemplating 
total  failure  of  disposition,  and  one  that  refeiTed  to  non- 
disposition  in  a  particular  mode,  or  whether  the  Court  dis- 
tinguished betweeen  gifts  of  realty  and  of  personalty,  the 
report  does  not  enable  us  to  determine,  though  certainly  as 
far  as  the  reported  statements  of  the  learned  Judges  extend, 
no  ground  is  furnished  to  suppose  that  they  intended  to  rely 
on  either  of  the  distinctions  suggested.  But,  whether  or  not 
there  be  reason  in  such  distinctions,  the  variance  between  the 
conclusions  in  Green  v.  Harvey  and  Doe  v.  Glover  is  not  to  be 
accounted  for  by  reference  to  them  ;  for  in  Green  v.  Harvey, 
equally  with  Doe  v.  Glover,  the  subject-matter  was  land 
(although  of  leasehold  tenure),  and  the  disposition,  the  absence 
of  which  the  gift-over  provided  for,  was  not  a  disposition  in 
any  form,  but  a  disposition  in  one  mode  only,  viz.  by  will  {j  ). 
At  present,  therefore,  these  authorities  are  opposed :  but,  as 
it  is  a  question  not  itself  belonging  distinctly  to  the  present 
work,  we  must  leave  it  with  the  observation  that  the  case  of 
Doe  v.  Glover,  as  conflicting  with  several  most  respectable 
authorities,  and  as  not  furnishing  any  intelligible  distinction 
in  point  of  doctrine,  cannot  stand  concurrently  with  the  law 
which  has  been  generally  considered  deducible  from  those 
authorities.  If  the  doctrine  of  Doe  v.  Glover  be  sound,  it  is 
not  a  rule  of  the  English  law,  that  a  gift  of  land  on  the  death 
of  a  prior  donee  in  fee  without  disposing  of  his  estate,  is 
invalid;  for  it  seems  quite  hopeless  to  maintain  any  distinction 
between  provision  for  an  omission  to  dispose  of  the  property 
in  any  way,  and  omission  to  dispose  of  it  in  one  way.     The 


(J)  It  is  true  that,  in  one  view  deed,  because  be  could  hardly  be 

of  such   a   case,    the   testator,   by  supposed  to  intend  depriving  the 

referring    to    non- disposition    by  devisee  of  the   power  of  disposing 

will,  may  be  considei^ed  impliedly  of  it  in  his  lifetime.     See  Cuthbert 

to  include  also  non-disposition  by  v.  Furrier,  .Jac.  415. 
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only  chance  left  for  maintaining  both  Doe  v.  Glover  and  the 
older  cases,  is  the  possible  soundness  of  the  distinction  for- 
merly taken  in  this  particular  between  a  gift  of  real  and  of 
personal  estate ;  in  which,  however,  there  seems  but  little 
substance. 

4.  The  doctrine  which  sometimes  changes  "or  "  into  "  and," 
was  applied  in  the  case  of  Harris  v.  Davis  (A),  but  the  gift 
which  received  this  interpretation  was  not  of  the  class  where  a 
limitation-over  contemplates  the  death  of  the  prior  devisee  and 
then  refers  also  to  failure  of  his  issue  by  the  disjunctive  "or;" 
for  it  was  a  case  where  the  gift  was  to  several  persons,  "  or 
their  lawful  heirs,"  and  the  Court  construed  the  word  "or" 
in  this  passage  as  meaning  "and,"  by  force  of  which  ("heirs" 
being,  upon  another  ground,  restrained  to  "heirs  of  the  body,") 
the  devisees  became  tenants  in  tail.  Similar  to  this  case  was 
Parkin  v.  Knight  (J). 

5.  The  doctrine  stated  in  the  former  book  (w)  that,  in  the 
case  of  provision  made  by  a  person  for  the  event  of  failure  of 
his  own  issue,  the  presumption  is,  that  he  refers  to  the  failure 
of  such  issue  at  the  time  of  his  own  death,  and  not  at  a  later 
period,  has  been  recognized  satisfactorily  in  the  case  of  Eno  v. 
Eno  (n). 

6.  It  is  important  to  observe  that,  in  the  case  just  now 
alluded  to,  the  question  arose  upon  a  limitation  by  deed,  and 
not  by  will.  The  question  (o)  whether  any  distinction  is  to  be 
taken  between  a  deed  and  a  will,  in  the  construction  of  this 
class  of  limitations,  seems  to  have  been  placed  on  a  satis- 
factory footing  in  this  case  of  Eno  v.  E7io.  The  Court  first 
supposed  the  same  description  of  limitation  to  be  contained  in 
a  will,  and  having,  upon  that  hypothesis,  concluded  that  it 
would  have  been  valid,  proceeded  to  inquire  whether  the  con- 
clusion would  be  different,  supposing  that  the  disposition  was 
in   a  deed  instead  of  a  will.     The  Court,  after  referring  to 

{k)  1  Coll.  416.  (h)  G  Hare,  151. 

(0  15  Sim.  83.  .  (o)  Treat.  Perp.  251. 

(m)  Treat.  Terp.  244. 
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Smith  V.  The  Earl  of  Jersey  {p)  and  other  cases,  determined 
that  the  disposition,  whether  the  hmitations  were  created  by 
deed  or  by  will,  would  be  equally  good.  The  decision,  then, 
in  effect,  was,  that  the  same  expressions  and  circumstances 
which,  appearing  in  a  will,  would  operate  to  restrict  the  failure 
of  issue,  will,  as  a  general  rule,  be  attended  with  the  same 
effect  when  contained  in  a  deed  limiting  an  estate  upon  such 
an  event.  The  doctrine  deducible  from  this  case  is  stated  thus 
generally,  because  it  does  not  appear  that  any  stress  can  be 
laid  upon  the  particular  form  in  which  the  question  arose  in 
IJjio  V.  £no,  so  as  to  distinguish  it  from  other  expressions  and 
circumstances  appearing  in  deeds  which,  if  inserted  in  a  will, 
would  have  given  or  raised  the  construction  of  a  restricted 
failure  of  issue.  This  case,  then,  so  far  as  it  extends,  removes 
the  doubt  previously  entertained  as  to  the  extent  of  analogy 
which  might  prevail  in  this  respect  between  deeds  and  wills. 
But,  at  the  same  time,  it  must  be  remembered  that  there  are 
cases  in  which  a  different  principle  of  interpretation  will  be 
applied  to  similar  clauses  in  a  deed  and  in  a  will,  in  respect 
of  what  may  sometimes  be  supposed  to  be  the  special  motive  to 
benefit  particular  objects  (as  children)  in  a  settlement  by  deed, 
as  opposed  to  a  will  where  a  distinguishing  intention  as  to 
some  objects  will  not,  in  general,  be  so  strongly  manifested  or 
so  readily  presumed  (q).  It  remains  to  ask  whether  the  prin- 
ciple of  Eno  V.  Eno  was  not  impliedly  negatived  in  Cole  v. 
Sewell  (gg)? 

7.  It  will  be  remembered  that  there  is  an  exception  which 
makes  valid  a  gift,  although  expressed  to  take  effect  upon  a 
failure  of  issue  apparently  indefinite,  where  it  constitutes,  in 
fact,  merely  a  disposition  of  an  interest  or  reversion  expectant 
upon  subsisting  estates  tail.  These  circumstances  occurred  in 
the  before-mentioned  case  of  Eno  v.  Eno.  Under  a  will  J.  R. 
was  tenant  for  life,  with  remainder  to  M,  R.  for  life,  with  re-» 


(p)  3  Bligh.  290.  herley  v.  Tew,  4  Dr.  &  War.  150. 

(q)  See  the  jud<,nuunt   in  Kim-         {qq)  4  Dr.  k  ^Var.  1. 


LIMITATIONS    UPON    A    FAILURE    OF    ISSUE.  73 

maindcrs  to  the  sons  of  M.  R.  successively  in  tail  male,  with 
remainder  to  her  daughters  as  tenants  in  common  in  tail 
general,  and  cross  remainders  between  them,  and  in  default  of 
such  issue  M.  R.  was  to  have  a  general  power  of  appointment 
either  by  deed  or  will.  M.  R.  exercised  her  power  by  a  deed 
which  correctly  recited  the  will,  and  stated  that  she  had  not 
any  issue,  and  that  she  was  desirous  of  appointing  the  property 
subject  to  the  life  interests  of  J.  R.  and  M.  R.  in  manner  after 
mentioned ;  and  then  M.  R.  proceeded  by  the  deed  to  appoint 
that,  after  the  decease  of  J.  R.  and  herself  the  said  M.  R., 
"and  there  being  a  failure  of  issue  of  the  said  M.  R.,"  the 
property  should  go  to  the  use  of  J.  E.  in  fee.  J.  E.  having 
sold,  an  ()l)jcction  was  taken  to  his  title  on  the  ground  that  the 
appointment  to  him  was  void,  as  being  after  a  general  failure 
of  issue  of  M.  R.  ;  the  will  not  having  limited  any  estate  to  the 
female  descendants  of  the  male  issue  of  M.  R.  But  the  Court 
held  that  the  words  of  the  appointment  might  be  modified,  and 
construed  to  refer  to  a  faihire  of  the  issue  cntided  to  take  under 
those  limitations  of  the  will  which  preceded  the  power  of 
appointment.  This  case,  therefore,  and  especially  as  arising 
upon  a  disposition  by  deed,  very  satisfactorily  confirms  the 
class  of  authorities  stated  at  large  in  the  former  book,  to  shew 
that  the  Court  will,  if  possible,  construe  the  gift  as  a  disposition 
of  the  reversion  to  take  effect  in  the  event  upon  which  it  will 
come  into  possession  (;•). 

8.  Several  cases  have  occurred  upon  the  construction  of 
words  importing  an  indefinite  failure  of  issue,  occurring  subse- 
quently to  an  express  gift  to  children  or  other  issue,  and  the 
principle  of  referential  construction  stated  in  the  former  work 
has  in  general  prevailed  (5). 

Thus,  to  this  class  of  cases  may  be  referred  IValker  v. 
Petchell  {t),  where  the  testator  devised  realty  and  personalty 
in  trust  for  S.  W.  for  life,  and  after  her  decease  in  trust  for  the 
child  or  children  of  S.  W.  as  she  should  by  deed  or  will  appoint, 
and,  in  default  of  such  appointment,  in  trust  for  all  and  everif 

(/■)  Treat.  IVqi. -260.  (,?)  Trtat.  IVip.  277— 201. 

(0  1  C.  B.  Kep.  (i52. 
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the  child  and  children  of  S.  W.,  and  their  several  and  respective 
heirs,  executors,  administrators,  and  assigns  for  ever ;  but  in 
case  S.  VV.  should  die  "tcithout  leaving  lawful  issue  as  afore- 
said," then  over.  It  was  contended,  on  one  side,  that  the 
devise-over  was  to  take  effect  on  an  indefinite  failure  of  issue, 
and  was,  therefore,  bad  as  too  remote.  But  the  Court  held 
that  the  testator  by  the  word  "  issue  "  meant  "  children,"  and 
that  the  limitation-over  depended  on  S.  W.  dying  without 
leaving  children.  In  this  case  we  observe  that  the  construction 
adopted  was  assisted  by  the  words  "as  aforesaid,"  but  there 
can  be  little  doubt  that  the  conclusion  would  have  been  the 
same  even  without  those  words.  This  case  may,  perhaps,  be 
considered  to  supply  matter  for  another  proposition,  in  addition 
to  those  stated  upon  this  subject  in  the  former  work.  For, 
there  may  be  ground  to  contend  that  the  ultimate  limitation 
upon  failure  of  issue  of  S.  W.,  was  an  executory  devise  of  the 
legal  fee;  and,  in  that  view  of  the  case,  it  is  an  instance  to 
shew  that  the  referential  construction  applies  although  the 
issue  previously  named  are  the  objects  of  a  trust-limitation 
while  the  gift-over  which  contemplates  a  default  of  issue  passes 
the  legal  estate  (u). 

This  case  of  Walker  v.  Petchell  indirectly  furnishes  authority 
upon  another  point  suggested  in  the  former  book,  viz.,  as  to 
the  effect  of  the  word  "  leaving,"  when  it  occurs  in  a  limita- 
tion-over after  a  prior  gift  to  children.  The  question  is, 
whether  this  word  operates  so  as   to  render  the  gift  to  the 


(w)  The  Judgment  in  Walker  v.  reference   to  the  ultimate  limita- 

Petchell  was,  certainly,  not  one  of  tion,  on  the  ground  that  (as  sup. 

the  best   efforts   of  the  lamented  posed  in  the  note   alluded  to)    it 

Judge  by  whom  it  was  delivered,  was   an  executory  limitation.     But, 

(although  the  conclusion  was,  sub-  clearly,  until  the  birth  of  a  child  of 

stantially,  a  sound  one)  as  may  be  S.   W.,   the   gift   upon   failure   of 

seen  by  referring  to  the  ingenious  issue  was,  in  the  strictest  sense,  a 

and  able  strictures  of  the  reporters  remainder  ;  it  being  an  instance  of 

in  1  C.   B.  Rep.    1005.     Some  of  a  limitation  with  a  double  aspect, 

those  strictures,  however,  are  not  And,  again,  it  is  not  to  be  treated 

accurate.     Thus,  objection  is  taken  as  clcar^  that  the  ultimate   limita- 

to    the    use    of    the    word    "  re-  tion  was  a  devise  of  the  legal  fee. 
inainder"  (in  the  judgment)   with 
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children  liable  to  fail  in  the  event  of  the  parent  not  leaving  a 
child  Uving  at  his  death,  or  whether,  on  the  contrary,  the  word 
"  leaving  "  is  to  be  read  in  the  sense  of  "  having  had."  The 
case  of  Walker  v.  PetcJiell,  as  far  as  it  goes,  sanctions  the 
view  (u)  that  the  word  "  leaving,"  in  such  a  case,  refers  to  a 
default  of  issue  at  the  time  of  the  death  of  the  first  taker;  for 
Sir  N.  Tindal  observed — "Before  S.  W.  has  any  child,  the 
remainder  to  the  children,  and  the  remainder  to  S.  W.,  would 
seem  to  be  contingent  remainders."  "  After  a  child  is  born, 
the  devise-over  to  S.  W.  in  fee  would  then  be  an  executory 
devise."  Now,  it  is  obvious  that,  upon  the  construction  of 
"leaving"  as  meaning  "having  had,"  there  would  not,  after 
the  birth  of  a  child,  be  any  executory  devise  at  all;  and,  there- 
fore, the  Court  must  be  considered  to  have  negatived  that 
construction.  But,  as  the  learned  Judge  remarked  that  this 
consideration  did  not  affect  the  determination  of  the  case 
before  the  Court,  we  are,  probably,  not  at  liberty  to  regard 
IValker  v.  Petchell  as  a  decision  of  the  point  in  question  (w). 

In  Goymour  v.  Pigge  {x\  there  was  a  devise  to  M.  A.  N.  for 
life,  and  after  her  decease  to  the  first  child  of  M.  A.  N.,  and 
his  or  her  heirs  and  assigns  for  ever,  and  if  such  child  should 
die  under  twenty-one  without  leaving  issue,  then  to  the  second 
child  and  his  or  her  heirs  and  assigns,  and  in  case  such  second 
child  should  die  under  twenty-one  without  leaving  issue,  then 
"  to  the  third  child  of  M.  A.  N.,  and  so  on  to  the  fourth,  fifth, 
and  other  children  of  M.  A.  N. ;"  "  for  in  case  of  issue,  it  was 
the  testator's  will  that  such  issue  should  inherit  the  aforesaid 
estates,  and  he  thereby  gave  the  same  to  him,  or  her,  and  to 
his  or  her  heirs  accordingly;  but  in  case  M.  A.  N.  departed 
this  life  without  leaving  issue  of  her  body,  or,  having  issue, 
such  issue  should  die  under  twenty-one  without  leaving  issue, 
then  the  testator  devised  the  estate  to  M.  A.  G.  for  life,  wnth 

(r)  Treat.  Perp.  282.  to)  that  "this  point  doea  not  ap- 

(?<-)  "What   is  above  stated  will  pear  to  have  been  considered,"  is 

shew  that  the  observation   (in  the  incorrect. 

note  of  the  reporters  before  alluded  {x)  7  Beav.  47.5. 
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remainder  to  N.  G.  in  fee.  M.  A.  N.  died  without  having 
had  any  child,  but  having  suffered  a  recovery,  which  rendered 
it  necessary  to  determine  whether,  under  the  above  Hmitations, 
she  was  tenant  in  tail,  or  tenant  for  life  only.  Lord  Langdale, 
M.  R.,  held  that  the  words  referring  to  the  death  of  M.  A.  N. 
without  leaving  issue,  must  be  understood  to  mean  the 
"  children,"  to  whom,  subject  to  the  life  estate,  the  property 
was  previously  devised;  and  that,  consequently,  M.  A.  N. 
took  only  a  life  estate,  and  the  devise-over  had  effect.  It  is 
not  clear  what  estates  were  limited  under  the  gifts  of  the  issue 
which  preceded  the  gift-over.  The  learned  Judge  treated 
them  as  having  "  probably  passed  successive  estates  tail  to  the 
children ;"  but  it  had  been  contended  in  the  argument  that, 
from  the  want  of  words  of  limitation  in  the  gift  to  the  third, 
fourth,  &c.  children,  such  children  would  take  only  estates  for 
life,  so  that  their  issue  would  be  unprovided  for,  unless 
M.  A.  N.,  the  mother,  took  an  estate  tail.  To  this  argument, 
however,  it  was  replied  that  the  word  "estate"  which  occurred 
in  the  devise,  would  carry  the  fee;  and  this  view  seems  to 
have  been  sound  :  so  that  Goymour  v.  Pigge  does  not  interfere 
with  the  5th  and  6th  rules  stated  in  the  previous  work  {y), 
upon  this  subject. 

The  case  of  Faulkner  v.  Daniel  {£)  is  another  authority  upon 
the  present  question.  In  that  case  estates  in  tail  male  had 
been  devised  (after  estates  for  life  to  the  testator's  brother, 
D.  M.,  and  to  J.  M.,  who  was  the  son  of  the  former),  to  the 
first  and  other  sons  successively  of  J.  M.,  and  then  to  the 
second  and  every  other  son  successively  of  D.  M.,  with  re- 
mainder in  trust  for  the  testator's  right  heirs;  and  then 
followed  the  clause:  "and  upon  this  last-mentioned  contin- 
gency, failing  heirs  male  of  my  said  hrotlier,  and  of  my  said 
estate  going  to  my  right  heirs  more  remote,  as  aforesaid,"  then 
the  testator  charged  a  legacy  upon  the  property.  D.  M.  had  no 
other  issue  male  than  J.  M. ;  and  J.  M.  died  without  issue  male. 

(y)  Treat.  Perp.  283.  (z)  3  Hare,  199. 
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It  was  contended  that  as  I).  M.  might  have  had  other  sons 
who  might  have  died  in  the  testator's  lifetime,  leaving  issue 
male,  which  issue  male  would  not  take  under  the  limitations, 
and  yet  might  be  living  when  there  should  be  a  failure  of  the 
issue  who  were  the  objects  of  the  limitations,  the  event  con- 
templated in  the  gift  of  the  legacy  (viz. — failure  of  heirs  male 
of  D.  M.)  might  not  happen  until  after  the  extinction  of  the 
estates  imder  the  limitations.  But  the  Court  intimated  that 
the  existence  of  such  issue  of  D.  M.,  as  the  objection  supposed, 
would  not  have  prevented  the  remainder  to  the  testator's  right 
heirs  from  taking  effect. 

Upon  the  same  question,  the  case  of  Doc  d.  Bills  v.  //«/)- 
kiiison  {a)  is  deserving  of  notice,  as  conflicting  apparently 
with  the  doctrine  that  where  the  gift  to  the  issue  or  children 
of  the  first  taker  is  cojitinc/cnt,  words  in  the  gift-over  referring 
to  a  failure  of  the  issue  of  the  first  taker  shall  be  held  to  raise 
an  estate  tail  in  the  parent  in  remainder  expectant  upon  the 
contingent  limitations  to  his  issue  or  children.  In  this  case, 
the  gift  was  to  "  such  child  or  children  as  he  (the  first 
devisee)  shall  happen  to  leave  living,  lawful  issue,  at  the  time 
of  his  decease,  and  to  their,  his,  or  her  heirs;"  and  there  was 
a  gift-over  on  his  dying  "  without  lawful  issue."  In  order  to 
avoid  the  difficulty  that  the  first  taker  might  have  children  who 
should  die  in  his  lifetime,  leaving  issue,  and  yet  the  property 
go  over  and  the  issue  lose  the  benefit  of  the  devise,  the  Court 
held  that  the  estate  of  each  child  would  vest  at  its  birth,  and 
open  to  let  in  after-born  children.  But  it  should  seem  that 
this  was  a  violent  construction  to  put  upon  the  words  of  the 
gift  to  the  children,  and  perhaps  the  Court  would  have  accom- 
plished the  same  end  more  consistently  with  previous  autho- 
rities by  adhering  to  the  natural  import  of  the  limitation  (as 
including  only  children  living  at  the  decease  of  the  first  taker), 
and  holding  it  to  be  a  contingent  remainder,  with  an  estate 
tail  in  remainder  in  the  parent,  by  force  of  the  words  intro- 
ducing the  gift-over. 

(rt)  5  Q.  B.  Rep.  223. 
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One  other  case  remains  to  be  mentioned  in  connexion  with 
the  referential  construction,  and  supplies  a  rule  which,  though 
plain  when  examined,  may  3'et  perhaps  escape  attention. 
In  the  case  of  Momjpcnmj  v.  Dering  {b),  there  were  various 
limitations  in  tail  to  the  issue  of  P.  M.,  (tenant  for  life) 
some  of  w^hich  were  void  for  remoteness,  "  and  in  default 
of  issue  of  the  body  of  the  said  P.  M.,  or  in  case  of 
his  not  leaving  any  at  his  decease,"  over.  The  Court 
held  that  the  gift-over  could  not  be  supported  either  by 
referring  the  w^ords  of  the  gift-over  to  a  general  failure  of 
issue  of  P.  M.,  or  to  a  failure  of  the  particular  issue  named  in 
the  preceding  limitation,  for  in  either  case  the  effect  would  be, 
to  raise  an  estate  by  way  of  remainder  expectant  on  limitations 
that  were  void  for  remoteness,  which  expectant  remainder 
must,  therefore,  be  likewise  void.  "  Whether  (c)  the  word  issue 
is  to  be  construed  to  mean  issue  general,  or  such  issue  as  had 
been  previously  designated,  in  either  case  the  limitation-over 
will  be  void,  as  being  an  attempt  to  create  estates  which  were 
to  commence  at  too  remote  a  period,  namely,  the  general 
failure  of  issue  of  P.  M.,  or  the  failure  of  the  particular  issue 
named  by  the  testator.  The  limitation  would  not  be  set  up 
by  holding  it  to  have  given  an  estate  tail  by  implication  to 
P.  M.,  for  such  an  estate  tail  would  be  bad,  as  not  being  to 
commence  till  after  the  failure  of  the  particular  previous  estates, 
which,  we  have  already  stated,  are  void  for  remoteness." 

Lastly,  if  the  doctrine  {cc)  of  Eiio  v.  Eno  be  sound,  was  not 
Cole  V.  Seivell  {d)  a  case  for  the  referential  construction  ? 

9.  There  are  several  important  recent  decisions  upon  the 
question  ((/^),  when  "  issue"  is  to  be  read  as  a  word  of  limitation, 
and  when  as  a  word  of  purchase,  in  limitations  of  real  estate  ; 
which  may  be  stated  generally  to  have  established  this  very 
sound  rule  :  That  when  (to  the  gift  to  the  issue  of  the  first  taker) 
words  of  limitation  (as  "their  heirs,"  &c.)  are  superadded,  and 

(b)  16  M.  &  W.  418.  (d)  Supra,  p.  72. 

(c)  16  M.  &  W.  437.  (del)  4  Dr.  &  War.  1 . 
(oc)  Treat.  Perp.  280.  384. 
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when  a  mode  of  distribution  between  them,  inconsistent  with 
the  course  of  succession  under  an  estate  tail,  is  prescribed,  the 
issue  take  as  purchasers,  whether  there  be  a  r/ift-ovcr  on 
default  of  issue  generally  of  the  first  taker,  or  not ;  but  when 
words  of  limitation  onli/  are  added,  or  when  words  of  distribu- 
tion (mil/  are  added,  to  the  gift  to  the  issue,  then  the  word 
"  issue"  is  a  word  of  limitation,  and,  in  general  (or  except  in 
cases  of  extreme  doubt),  it  makes  no  difference  in  such  instances 
whether  there  be  or  be  not  a  gift-over  upon  default  of  issue 
generally  of  the  first  taker  (e). 

10.  The  question  (/)  as  to  the  effect  to  be  given  by  the 
Court  of  Chancery  to  an  executory  trust  to  take  effect  after  an 
indefinite  failure  of  issue,  was  glanced  at  in  the  case  o^  Eaton 
V.  Barker  {g),  but  the  circumstances  rendered  unnecessary  any 
decision  upon  the  point. 

1 1.  The  doctrine  that  "  heirs  of  the  body  "  are  words  of  limi- 
tation, unless  there  be  strong  evidence  of  intention  to  use  them 
as  clescriptio  personarum  merely,  has  been  recently  applied  in  a 
very  decided  manner  in  the  case  of  Bartlett  v.  Green  {It),  not- 
withstanding the  following  several  peculiarities  in  the  case 
which  tended,  in  some  measure,  to  support  the  contrary  con- 
struction: first,  the  instrument  which  contained  the  limitations 
was  a  marriage-settlement;  secondly,  (the  subject-matter  being 
leasehold)  the  trust  for  the  tenant  for  life,  J.  C,  was  expressed 
to  be,  that  he  should  ^^  receive  the  rents  for  so  many  years  of 
the  term  as  should  expire  in  his  lifetime ; "  and,  thirdly,  the 

(e)  Tate  v.  Clarke,  1  Beav.  100  ;  Court  applied  the  doctrine  that  a 

Crozier  v.  Crozicr,  3  D.  &  W.  3.>3  ;  passage  in  a  subsequent  part  of  the 

Greenwood  \ .  liothiveU,  G  Sc.  N.  R.  will,  may  be  applied  to  confirm  the 

670 ;    6   Beav.  492 ;     Harrison  v.  view  taken  by    the   Court   of  the 

//arrKsojj,  8  Sc.  N.  R.  862;  .V/f/^pr  V.  testator's  intention   in  a  preceding 

7)6rWjSj-fr/rVW,  15  M.&  W.263  ;  Grif-  clause,   though  not  of  itself  sulli- 

Jitfisy.  Evan,  5  Jica\.24\ ;  Mmitgo-  cicnt  to  establish  the   meaning  of 

mery  v.  Montgomenj,  3  J.  &  La.  T.  such  former  words. 
47.     See  cases  upon  "  heirs  of  the  (/ )  1  Treat.  Perp.  284. 

hoily,"' \).%0,ctiieq.,poxt.    In  Leu-is  (g)  2  Coll.  127.     See  Stonor  v. 

V.  Pnxley,  1 6 IM.  &  W.  733,  (as  to  the  Curwcn,  5  Sim.  264. 
words  "  eldest  legitimate  son),"  the  (h)  13  Sim.  218. 
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trust  for  the  "heirs  of  the  body"  was  •'  to  permit  the  heirs  of 
the  body  of  J.  C.  to  receive  the  rents  for  so  many  years  of  the 
term  as  should  expire  in  the  life  or  lives  of  him,  her  or  them  re- 
spectively (i)."  The  Court,  therefore,  held  that  a  limitation  in 
trust  to  permit  a  person  to  receive  the  rents  for  so  many  years 
of  the  term  as  should  expire  in  his  lifetime,  was  equivalent  to 
a  limitation  to  that  person  for  life ;  and  also  that  the  words 
apparently  restricting  the  enjoyment  of  the  "  heirs "  to  the 
term  of  their  respective  lives,  must,  when  that  word  is  con- 
strued as  a  word  of  limitation,  be  rejected.  What  the  effect 
of  such  a  clause  would  be,  supposing  the  "  heirs  "  to  take  by 
purchase,  seems  not  clear;  but,  in  all  probability,  the  con- 
struction-will be,  that  the  objects  take  absolute  interests,  and 
not  interests  for  their  lives  merely. 

The  case  of  Earl  Verulam  v.  Bathurst  (j)  is  another 
authority  tending  in  the  same  direction  as  Bartlett  v.  Green. 
Here,  the  doctrine  that  "heirs  of  the  body"  are  words  of 
limitation,  was  applied,  notwithstanding  that  the  interest  of  the 
tenant  for  life  (being  a  feme  coverte)  was  limited  to  her  separate 
use ;  the  Court  observing  that  it  was  merely  "  a  superadded 
modification  that  the  husband  shall  not  interfere  with  the 
property  during  her  life."  Again,  the  form  of  the  trust- 
limitation  for  the  tenant  for  life  was,  to  permit  her  to  receive 
the  rents  and  dividends,  and  the  use  of  the  goods  during  her 
life,  and  the  form  of  the  trust-limitation  for  the  "  heirs  "  was  a 
bequest  of  the  rents  and  profits,  and  interest,  and  the  use  of  the 
goods.  And,  again,  there  was  a  bequest-over  in  the  event  of 
the  lady  dying  without  leaving  lawful  issue  living  at  the  time  of 
her  decease.  There  is  no  doubt  that,  consistently  with  previous 
authorities,  the  Court  could  come  to  no  other  conclusion  than 
that,  notwithstanding  the  peculiarities  in  the  limitations  which 

(i)  Having  regard  to  these  ex-  decree   in  Bartlett  v.  Green,  was 

pressions  in  the  limitation,  it  seems  appealed    from  ;    but   it   does   not 

that   the    opinion   of  Mr.   Fearne  appear  whether  the  appeal  has  been 

(Posth.  Works,  p.   393)    must   be  heard, 
considered  to   be  overruled.     The  {j)   13  Sim.  374. 
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have  been  adverted  to,  the  words  were  words  of  limitation  and 
not  of  purchase,  so  that  the  whole  interest  vested  in  the  first 
taker.  It  may  lie  observed  that  the  Court  laid  stress  upon  the 
circumstance  that  there  was  no  variation  in  the  phrase  or 
description  by  which  the  property  was  given  to  the  heirs  of 
the  body,  and  to  the  first  taker  for  life — "  no  introduction  of 
the  principal,  as  if  it  were  contradistinguished  from  the 
interest,  on  which  distinction  some  of  the  cases  turn." 

12.  The  words  "heirs"  and  "heirs  of  the  body"  will  not 
be  construed  words  of  purchase  to  the  heir,  merely  because  the 
testator  has  added  expressions  shewing  that  he  intended  a 
succession  of  personal  enjoyment  by  each  individual  from  time 
to  time  answering  the  description  of  "heir;"  as  if  he  direct 
annual  income  to  be  paid  to  a  person,  and  then  say — "on  his 
decease,  the  same  shall  be  continued  to  his  heir-at-law,  and, 
failing  the  latter  by  death,  so  on  in  like  manner  as  long  as 
there  shall  be  an  heir."  The  words  in  question,  notwith- 
standing a  superadded  direction  of  this  kind,  will  be  treated  as 
mere  words  of  limitation,  and  the  whole  disposition  will  be 
considered  as  a  mere  amplification  of  the  notion  of  an  absolute 
interest.  This  was  the  case  of  Thompson  v.  Thompson  (A), 
which  much  resembles  the  case  of  Snoichall  v.  Procter  (l). 

13.  The  word  "descendants"  is  sometimes  used  in  a  will 
instead  of  "  heirs "  or  "  heirs  of  the  body,"  and  the  question 
may  arise,  when  such  is  the  case,  whether  it  is  to  be  read  as  a 
word  of  purchase,  or  as  a  word  of  limitation.  The  case  of 
Dick  V.  Lacy  (rn)  furnishes  an  instance  of  the  use  of  this 
expression,  the  gift  being  to  the  daughters  of  B.  "and  their 
descendants  ;?er5ft>/je5,  to  hold  to  them,  their  heirs  and  assigns 
for  ever."  It  was  contended  that  the  word  "descendants" 
was  to  have  the  same  effect  as  the  word  "issue,"  and  that  a 
tenancy  in  tail  would  be  created  in  the  real  estate,  and  an 
absolute  interest  in  the  personal  estate.  But  the  Court  held 
that  the  words  "  per  stirpes  "  imported  a  distribution,  and  that 

(h)   1  Coll.  388.  (0  2  Y.  &  C.  (C.  C.)  478. 

(/h)  8  Beav.  '214. 

G 


82  T.niTTATIONS    UPON    A    FAILURE    OF    ISSUE. 

this  direction,  coupled  with  the  subsequent  words  referring  to 
the  "heirs  and  assigns"  of  the  "descendants,"  rendered 
"  descendants  "  a  word  of  purchase,  and  it  was  not  to  be  con- 
strued as  a  word  of  hmitation.  Certainly,  as  the  learned  Judge 
remarked,  the  case  was  attended  with  difficulty.  But,  the 
meaning  attributed  to  the  gift  to  the  descendants  "per 
stirpes,^''  as  importing  a  dutrilmtlon  of  some  sort  or  another, 
seems  to  be  soimd,  and  this  construction  being  established,  the 
cifect  of  adding  words  of  limitation  to  the  gift  to  the  class  who 
were  thus  to  take  distributively,  was  to  bring  the  case  within 
the  range  of  authority  which  determines  that  gifts  to  issue 
with  words  of  distribution  and  limitation  superadded  make  the 
issue  purchasers.  It  should  be  added  that  the  subject-matter 
upon  which  the  question  in  Dick  v.  Lacy  was  decided,  was 
personal  estate  only,  although  the  terms  of  the  gift  purported 
to  include  also  realt}'.  It  does  not  appear,  however,  that 
any  different  construction  could  have  been  adopted  even  as 
respects  real  estate. 

14.  That  "  heirs  of  the  body"  will  yield  to  a  clear  indica- 
tion of  intention  to  use  the  words  in  a  definite  sense  as 
descriptive  of  a  particular  class  of  descendants,  and  not  of  all 
descendants  of  the  body  (w),  has  been  shewn  in  the  recent 
case  of  Doe  d.  Woodall  v.  Woo(lall{o).  In  that  case  there 
was  a  devise  to  four  grandchildren  for  their  respective  lives, 
with  remainders  to  their  sons  successively  in  tail,  with  re- 
mainder to  their  daughters  as  tenants  in  common  in  tail,  with 
cross  remainders  between  them  in  tail,  and  a  clause  followed  that 
in  case  either  of  the  grandchildren  should  die  leaving  no  issue 
behind  him,  then  the  premises  should  go  to  the  survivor  of 
them,  and  the  heirs  of  his  or  her  body  lawfully  to  be  begotten, 
in  manner  aforesaid.  It  was  contended  on  one  side  that  this 
clause  gave  the  survivor  an  estate  tail,  while,  on  the  other,  it 
was  said  that  the  words  "  heirs  of  his  body"  were  found  in 
connexion  with  words  going  before  and  coming  after  which 

(n)  Treat.  Perp.  305,  et  seq.  (w)  3  C.  B.  Rep.  349. 
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shewed  them  to  be  mere  words  of  reference,  giving  remainders 
to  the  sons  and  daughters  of  the  survivor  as  purchasers.  The 
judgment  of  the  Court  of  C.  B.,  dehvered  by  Coltman  J., 
is  very  satisfactory  in  favor  of  the  construction  that  the 
grandchild  taking  under  the  clause  in  question  should  have 
an  estate  for  life  only,  with  remainders  in  tail  to  his  sons  and 
daughters.  The  learned  Judge  observed: — "  The  words  '  in 
manner  aforesaid,'  are  necessarily  connected,  by  grammatical 
construction,  with  the  words  '  shall  go  and  remain,'  and  with 
the  intermediate  words  '  to  the  survivor,  and  the  heirs  of  his 
or  her  body  lawfully  begotten  as  aforesaid.'  The  words  '  in 
manner  aforesaid,'  taken  in  this  connexion,  arc  an  express 
reference  to  some  manner  of  going  and  remaining  before  men- 
tioned, by  which  an  estate  covdd  go  and  remain  to  a  grand- 
child and  his  or  her  heirs  lawfully  to  be  begotten  ;  and  there 
is  no  such  manner  of  going  and  remaining  in  any  preceding 
part  of  the  will,  except  the  first  clause,  which  gives  estates  to 
the  grandchildren  for  life,  and  to  their  sons  and  daughters  in 
tail,  which,  though  not,  in  words,  a  devise  to  the  heirs  of  the 
bodies  of  the  sons  and  daughters,  is  a  devise  which  may  not 
improperly  be  described  as  one  to  the  heirs  of  the  bodies  of 
the  sons  and  daughters,  inasmuch  as  those  who  would  take 
under  it  are  the  same  persons,  and  would  take  in  the  same 
order  of  succession,  and  for  the  same  extent  of  interest." 

15.  The  doctrine  (p)  that  when  a  devise-over  is  made  to  take 
effect  on  the  death  of  a  prior  devisee  without  heirs,  the  limi- 
tation will  be  construed  as  depending  upon  a  failure  of  heirs  of 
the  bocif/,  and  not  of  heirs  general,  whenever  the  ulterior 
devisee  would  be  an  heir  general  of  the  first  devisee,  was 
applied  in  the  .cases  of  Simpso7i  v.  Ashworth{q),  and  Harris 
v.  Davis  (r). 

16.  In  reference  to  the  change  of  "heirs"  into  "heirs  of  the 
body,"  a  point  arose  of  the   first  impression   in   the   case  of 


(p)  Treat.  Perp.  311.  (7)  6  Bcav.  412. 

(r)   1  Coll.  421. 

O  2 
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Harris  v.  Davis  (s).  In  that  case  there  was  a  devise  to  ten 
persons  and  (heir  heirs  as  tenants  in  common,  with  a  gift  upon 
failure  of  heirs  of  any  of  them  to  the  surviving  devisees. 
Nine  of  the  ten  were  related  to  each  other,  but  one  was  not 
related  to  the  other  nine,  and,  one  of  the  nine  having  died 
without  issue,  the  question  arose,  whether,  as  one  of  the  indi- 
viduals of  the  class  of  devisees  in  which  the  deceased  person 
was  included,  was  not  capable  of  being  heir  to  the  others,  the 
word  "heirs"  could  be  considered  to  mean  "heirs  of  the 
body,"  on  the  ground  of  the  consanguinity  of  some  of  the 
devisees-over  to  each  other  and  to  the  deceased.  The  Court 
held,  from  the  relationship  between  the  nine,  that  by  the 
words  "their  lawful  heirs,"  the  testator  meant  the  "heirs  of 
their  bodies."  The  ground  upon  which  this  construction  was 
pressed  upon  the  Court,  was,  that  one  individual  only  of  the 
whole  class  was  a  stranger,  and  that  the  gift-over,  in  default  of 
an  heir,  was  to  the  surviving  devisees  (in  the  plural  number), 
one  of  whom,  at  least,  must  be  capable  of  inheriting  from  the 
other  members  of  the  class.  But  it  does  not  appear  necessary 
to  rely  upon  these  special  grounds.  The  question  is  merely, 
what  is  the  testator's  meaning;  and  it  appears  sufficient  to 
prove  his  intention  to  speak  of  issue  only,  if  ani/  of  the 
devisees-over  are  related  to  the  prior  devisee.  It  would  be  an 
objectionable  theory  to  make  the  interpretation  of  the  word 
"  heirs"  shift  or  vary,  according  as  the  number  of  relatives  com- 
prised in  the  gift-over  is  great  or  small,  or  according  as  they 
form  the  majority  or  minority. 

17.  It  was  remarked  in  the  former  work(#),  that  the  inclina- 
tion of  law  is  in  favor  of  the  construction  of  a  restricted  failure 
of  issue  in  limitations  of  chattels.  The  recent  cases  fully  sustain 
this  general  doctrine.  But  still  the  Courts  are  indisposed  to 
deviate,  upon  slight  grounds,  from  the  ordinary  construction  of 
words  referring  to  a  failure  of  issue,  as  meaning  a  default  of 
issue  indefinitely.     This  is  strongly  manifested  in  Caulfield  v. 

(s)  1  Coll.  421.  (0  Treat.  Perp.  325. 
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Miujuire  (u),  where,  after  ix  gift  of  a  sum  of  money  to  A.  C, 
fur  her  separate  use,  a  clause  was  added  thai  if  she  sliould 
die  without  issue,  bi/  her  tlien  husband  or  anij  uther  she  inUjht 
thereafter  take,  the  money  should  go  to  other  persons ;  and 
this  gift-over  the  Court  held  invalid,  refusing  to  say  that  the 
circumstance  of  the  issue  being  spoken  of  in  connexion  witli 
the  parent,  necessarily  shewed  that  children  only  were  meant. 
And  it  may  be  added,  that  this  construction  was  adopted, 
notwithstanding  that  the  word  "issue"  had  been  inteqireted 
by  the  testator  himself,  in  another  gift  in  the  same  will,  as 
synonymous  with  "  children." 

18.  The  difference  in  the  meaning  and  force  of  the  word 
"  leaving,"  in  a  gift-over  of  personal  estate  and  in  a  gift-over 
of  real  estate  respectively,  upon  the  first  taker  dying  without 
leaving  issue  (y),  was  acted  on  in  the  case  of  Mansellv.  Grove  {w\ 
where,  in  reference  to  a  bequest  of  personalty,  the  failure  of 
issue  referred  to  was  held  to  be  restricted  to  the  death  of  the 
first  taker  by  force  of  the  word  "  leaving." 

19.  The  case  just  now  referred  to  also  supports  the  proposi- 
tion {x)  that  the  restrictive  force  of  "  leaving  "  is  not  negatived 
by  the  circumstance  of  the  prior  gift  being  such  as  would  pass 
an  estate  tail  in  realty. 

20.  The  rule  (y)  that  a  gift-over  on  the  death  of  a  legatee 
xcithout  children,  is,  even  where  it  passes  personal  estate,  to  be 
read  as  a  gift  on  a  general  failure  of  issue,  and  therefore 
invalid,  is  recognized  in  Veanoood  v.  Yearicood  (z) ;  and  the 
same  doctrine  is  to  be  collected  from  Ahram  v.  Ward  (a). 

21.  The  doctrine  that,  in  a  gift  of  personal  estate  upon  the 
death  of  one  of  several  legatees  without  issue  to  the  survivor, 
the  reference  to  survivorship  interprets  the  failure  of  issue  to 
mean  a  failure  of  issue  at  the  time  of  the  death  of  the  legatee  (i), 
has  been  distinctly   upheld  in  the  recent  case  of  Turner  v. 

(w)  2  Jo.  &  La.  T.  176.  iy)  Treat.  Perp.  329. 

\v)  Treat.  Perp.  326.  {z)  9  Beav.  276. 

{w)  2  Y.  &  C,  (C.  C.)  485.  («)  6  Hare,  16o. 

(x)  Treat.  Perp.  328.  {h)  Treat.  Perp.  337. 
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Frampton  (c),  although  the  learned  Judge  (Sir.  J.  L.  Knight 
Bruce,  V.  C.)  observed — "  But  though  such  is  my  impression, 
I  think  the  case  one  of  considerable  difficulty."  It  should  be 
added  that  the  Court  placed  the  question  upon  the  same 
ground  which  has  been  taken  in  former  cases,  viz.,  the  meaning 
and  effect  of  the  word  "  survivor,"  which,  if  construed  to 
mean  "  other,"  and  not  in  its  ordinary  and  correct  sense,  the 
Court  considered  would  not  have  had  the  effect  of  restricting 
the  failure  of  issue,  nor,  consequently,  of  preserving  the  bequest- 
over  from  objection  on  the  score  of  remoteness.  The  Court, 
however,  would  not  depart  from  the  correct  and  simple  sense 
of  the  word.  The  same  question  occurred  in  Ranelagh  v. 
Ranelagh  (d),  which  had  been  before  the  Court  on  a  previous 
occasion  (c) ;  and,  although  Lord  Langdale,  M.  R.,  disposed  of 
the  case  more  upon  the  consideration  that  it  had  been,  in 
effect,  decided  by  Sir  J.  Leach  and  Lord  Broucjham  on  the 
former  hearing,  than  upon  independent  grounds  of  his  own, 
yet  it  is,  probably,  not  difficult  to  collect  from  the  report  of  his 
Lordship's  observations,  a  readiness  to  concur  in  the  doctrine 
that  a  gift  of  personalty  to  "  survivors  "  controls  and  cuts  down 
the  failure  of  the  issue  of  the  prior  legatee  to  a  failure  at  the 
time  of  his  death. 

22.  That  in  putting  an  interpretation  upon  the  testator's 
words  in  the  class  of  cases  now  under  consideration,  and 
drawing  inferences  of  intention  therefrom,  the  Court  will 
compare  and  contrast  the  language  in  the  particular  gift  with 
that  which  the  testator  has  used  in  other  kindred  dispositions 
appearing  in  the  will  {f),  may  be  seen  by  referring  to  the 
before  cited  cases  of  Doe  d.  Woodall  v.  fVoodall  (g)  and  Leivis 
V.  Puxley  (gg)' 

23.  The  doctrine  that  the  words  "  if  any,"  or  "  if  there  be 
any  issue,"  appearing  in  or  prefacing  a  gift  to  issue,  which 
precedes  a  gift-over  on   failure  of  issue,  is  not  sufficient  to 

(c)  2  Coll.  331.  note  (I). 

(d)  4  Beav.  419.  (g)  3  C.  B.  Hep.  349,  (ace  the 

(e)  See  Treat.  Perp.  342.  judgment). 

(/)  Treat.   Perp.    361,    and    the  (gg)  16  M.  &  W.  733. 
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support  the  construction  of  a  restricted  lailmx'  of"  itisuc  npcju 
the  terms  of  the  gift-over  (A),  is,  perhaps,  somewhat  shaken 
(though  not  avowedly)  by  Rohinsun  v.  Hunt  {i),  Taylor  v. 
Beverley  (y),  and  Goyniour  v.  Piyge  {k). 

24.  In  addition  to  the  various  instances  given  in  the  toriiicr 
book  of  cases  in  which  the  clause  referring  to  failure  of  issue 
may  be  restrained,  in  a  bequest  of  personal  estate,  to  mean  a 
failure  of  issue  at  the  death  of  the  party,  may  be  mentioned 
the  case  of  which  Turner  v.  Frampton  (/)  (in  one  view  of  it) 
furnishes  an  example.  If  the  gift,  instead  of  {)roviding  for 
death  without  issue  in  the  ordinary  terms,  is  worded, — "if  he 
shall  die  and  without  issue,"  the  interposition  of  the  word 
"and"  appears  very  reasonably  to  aifeet  the  construction,  and 
to  shew,  with  tolerable  clearness,  that  the  testator  meant  a 
default  of  issue  coincident  with  the  death  of  the  party.  And 
as  all  these  rules  are  directed  to  the  single  question  of  what 
was  the  testator's  intention,  we  have  only  to  be  satisfied  that 
the  language  expresses  an  intention  to  the  effect  suggested, 
and  the  interpretation  of  a  restricted  failure  of  issue  will  innue- 
diately  follow.  With  Sir  J.  L.  Knight  Bruce,  V.  C,  therefore, 
in  the  case  just  mentioned,  it  may  be  very  fairly  held  thai 
"  that  form  of  expression  favors  the  notion,  that  the  time  of 
the  death  of  the  party  to  whom  the  passage  refers,  was  con- 
sidered by  the  testator  as  the  time  at  which  the  existence  or 
non-existence  of  issue  would  be  material"  (vi). 

25.  The  rule  («)  that  a  gift  of  personal  estate  to  several 
persons  successively,  and  the  heirs  of  their  respective  bodies, 
can  operate  once  only,  inasmuch  as,  after  it  has  taken  effect  in 
favor  of  one  of  the  objects,  it  becomes  a  limitation  depending  on 
an  indefinite  failure  of  issue,  and  is  therefore  void,  is  forcibly 
illustrated  by  the  case  of  Potts  v.  Potts  (a);  for  the  whole 
effort  of  the    Court   in   that   case   was   to   find   out   whether, 

(k)  Treat,  rorp.  3(!4.  (0   2  Coll.  331. 

(()  4  Beav.  450.  (w)  2  Coll.  335. 

{j)  1  Coll.  108.  (n)  Treat.  Terp.  367. 

(k)  7  Ucav.  475.  (<>)  3  Jo.  &  La.  T.  353. 
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according  to  the  true  construction,  it  could  not  be  held  that 
an  elder  son,  who  had  died  in  the  lifetime  of  the  tenant  for  life, 
was  not  an  intended  object  of  the  gift,  in  which  view  the  second 
son  (who  survived  the  tenant  for  life)  would  have  the  absolute 
right  to  the  property  as  first  taker.  The  correct  notion  con- 
cerning gifts  of  this  description,  where  the  objects  are  not  in 
esse  and  ascertained,  and  there  is  a  limitation-over  in  de- 
fault of  issue,  is,  that  they  are  limitations  in  the  alternative,  or 
with  a  double  aspect,  so  that  the  latter  does  not  take  effect 
after  or  upon  the  determination  of  the  former,  but  in  lieu 
and  upon  the  failure  of  it. 

26.  The  question  {p)  whether  the  circumstance  of  the 
person  (an  indefinite  failure  of  whose  issue  is  contemplated  in 
a  gift)  dying  in  the  testator's  lifetime,  renders  the  gift  valid, 
is  comprehended  in  the  larger  and  more  general  inquiry  upon 
that  subject  already  instituted  {q);  and  the  result  of  that 
inquiry  is,  to  confirm  the  suggestion  in  the  previous  work, 
that,  in  the  case  supposed,  the  limitation  is  valid. 

27.  There  is  a  case  of  Milne  v.  Parker,  decided  (as  the 
writer  believes)  in  the  year  1848,  by  Sir  James  Wigram,  V.  C, 
(but  not  reported  upon  this  point)  which  recognized  the  rule  (r), 
that  the  words  "  after  his  decease,"  or  the  like,  referring  to  the 
former  taker,  in  a  gift-over  on  failure  of  his  issue,  has  the  effect, 
in  limitations  of  personalty,  of  restricting  the  clause  to  mean 
a  failure  of  issue  at  the  time  of  the  death  of  the  first  taker. 

28.  Several  recent  cases  have  enforced  the  doctrine  {s)  that 
where,  under  a  gift  of  personal  estate  to  "  issue"  of  a  prior 
taker,  the  issue  take  as  purchasers,  words  in  the  gift-over 
referring  generally  to  a  default  of  issue  of  the  first  taker,  are 
to  be  read  Jis  importing  a  default  or  failure  of  the  particular 
issue  entitled  under  the  preceding  gift,  and  not  issue  generally, 
by  which  construction  the  gift-over  is  validated,  and  will  have 
effect  on  failure   of  the  objects  of  the  preceding  limitation. 


(p)  Treat.  Perp.  371.  (»•)  Treat.  Perp,  344. 

(7)  Vide  supra^  pp.27— 65.  (*)  Treat.  Perp.  373. 
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Such  were  the  cases  of  Rubhisun  v.  Hunt  (t),  Taylor  v. 
Beverley  {ii),  and  Farrant  v.  Nichols  (v).  Other  cases  referring 
to  gifts  of  real  estate,  have  been  already  (tv)  noticed  upon  this 
point. 

There  is  one  case,  indeed,  in  which  the  referential  con- 
struction was  not  adopted,  but  the  gift-over  was  held  void  as 
depending  u])on  an  indefinite  failure  of  issue ;  and,  perhaps, 
the  grounds  upon  which  that  construction  was  adopted  are 
not  perfectly  satisfactory.  The  case  alluded  to  is  Evans  v. 
Jones  {x),  where  there  was  a  gift  to  the  testator's  brother  and 
his  three  sisters  two  of  whom  were  married,  for  their  respective 
lives,  "  and  after  the  decease  of  either  of  them,  then  as  to 
the  share  or  shares  of  them  so  dying,  to  the  issue  of  the  body 
or  bodies  of  him,  her,  or  them  so  dying,  begotten  or  to  be 
begotten  by  their  present  husbands,  share  and  share  alike,  for 
ever,  and  as  to  the  share  or  shares  of  my  said  brother,  or 
either  of  my  said  three  sisters,  dying  without  issue  lawfully 
begotten,  then  to  the  issue  of  the  body  or  bodies  of  such  other 
sister  or  sisters,  share  and  share  alike."  The  brother  died 
without  having  had  issue,  and  the  question  was,  whether  his 
share  passed  to  the  issue  of  the  sisters  under  the  gift-over,  or 
fell  into  the  general  residue.  The  Court  held  that  it  fell 
into  the  residue.  After  remarking  upon  the  peculiar  character 
of  the  will  as  rendering  it  dangerous  to  depart  without  ma- 
nifest necessity  from  the  correct  and  proper  interpretation  of 
the  phraseology  which  "  by  choice  or  chance"  the  testator  had 
used,  the  learned  Judge  proceeded  to  say : — "  When  I  observe 
the  exclusion,  from  the  gift  that  I  have  been  considering,  of 
Jane  Morgan's  issue  by  any  other  husband  than  Thomas 
Morgan,  and  of  Ann  Thomas's  issue  by  any  other  husband 
than  John  Thomas,  I  find  myself  obliged  to  say,  that  the 
words  *  dying  without  issue  lawfully  begotten,'  and  the  words 
*  so  dying  as  aforesaid  without  issue,'  must  be  read,  not  as 

• 
(0   4  Bear.  450.  (w)  Vide  supra,  pp.  73—78. 

(«)   1  Coll.  109,  115.  (.i)  2  Coll.  516. 

(u)  9  Bcav.  3-27. 
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(jualified  by  the  terms  of  the  preceding  gift  to  the  issue  of  the 
testator's  brother  and  sisters,  but  as  pointing  to  a  general 
fliilure  of  issue,  whensoever  happening,  according  to  the 
general  and  ordinary  (though,  I  agree,  not  the  necessary  or 
universal)  meaning  of  the  phrase  '  dying  without  issue,'  and 
according  to  that  general  and  ordinary  interpretation  of  the 
expression  '  lawfully  begotten,'  which  makes  it  equivalent  to 
'  begotten  or  to  be  begotten,'  which  treats  it  as  referring  to 
legitimacy,  and  not  to  the  time  of  geniture." 

Having  regard,  however,  to  the  authorities  which  have 
aj)plied,  under  such  various  circumstances,  the  principle  of  the 
referential  construction,  it  may,  perhaps,  be  doubted  whether 
the  fact  of  the  intermediate  gift  embracing  issue  of  the  two 
married  sisters  by  their  present  husbands  only,  was  sufficient 
to  negative  the  construction  that,  when  the  testator  referred, 
in  the  gift-over,  to  a  default  of  issue  of  the  brother  and  sisters, 
he  meant  a  failure  of  the  particular  issue  who  were  objects  of 
the  intermediate  gift,  i.  e.,  as  to  the  two  married  sisters,  a 
failure  of  their  issue  by  their  present  husbands,  and  as  to  the 
brother  and  the  other  sister,  a  failure  of  the  specified  issue 
irrespectively  of  any  distinction  of  that  kind.  However,  as  the 
learned  Vice  Chancellor  remarked,  the  case  was  "  not  without 
difficulty."  (y). 

Supposing,  however,  that  Evans  v.  Jones  was  not  a  case  for 
the  application  of  the  referential  construction,  it  may  be 
doubted  whether  the  proper  alternative  was  not,  to  hold  that 
the  deceased  brother  took  the  absolute  interest  upon  the  i)rin- 
ciple  that,  as  the  gift-over  would,  upon  that  hypothesis,  refer 
to  an  indefinite  failure  of  issue,  the  brother  would,  in  the  case 
of  realty,  have  taken  under  such  a  gift  an  estate  tail  by  way  of 
remainder,  expectant  upon  the  intermediate  limitation  to  the 
issue  {z).  Certainly,  this  was  the  doctrine  of  Franks  v. 
Price   (a),    between    which    and    Evans    v.   Jones    the     only 

(jj)  The  case  of  Leeming  v.  Sher-      the  argument  in  Evans  v.  Jones, 
rait,  2  Hare,  14,  Treat.  Perp.  350,  (2)  Treat.  Pcrp.  285,  378,  379. 

seems  not  to  have  been   cited  in  (r/)  3  Beav.  182. 
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material  distinction  is,  that  the  former  was  the  case  of  a  conjoint 
gift  of  realty  and  personalty,  whereas  the  latter  was  a  case  of 
personalty  singly.  But,  having  regard  to  the  principle  upon 
which  the  doctrine  alluded  to  is  grounded,  this  distinction 
appears  not  to  account  sufficiently  for  the  difference  in  the 
conclusions  of  the  two  cases. 

29.  The  rule  (b)  that  when  issue  is  a  word  of  limitation  in 
the  first  gift,  a  limitation-over  "  in  default  of  such  issue," 
refers,  even  in  the  case  of  personal  estate,  to  issue  indefinitely 
of  the  first  taker,  and  not  to  a  failure  of  issue  at  the  time  of 
his  death ;  so  that  the  ulterior  gift  is  void  as  depending  on  an 
indefinite  failure  of  issue;  is  exemphfied  in  the  cases  oi^  Hedges 
v.  Harj)ur  (c)  and  Jordan  v.  Lowe  (cc). 

30.  Recent  cases  appear  to  throw  doubt  upon  the  doc- 
trine (d),  that  "issue"  is  a  word  of  limitation  in  gifts  of  per- 
sonal estate  when  accompanied  with  words  of  distribution.  The 
contrary  seems  to  have  been  the  view  acted  on  in  the  case  of 
Robinson  v.  Hunt  {e),  where  an  annuity  was  given  to  C.  and 
S.,  to  be  equally  divided  between  them  during  their  joint 
lives,  and  to  the  survivor  of  them ;  "  and  if  S.  should  have 
children  lawfully  begotten,  then  the  annuity  to  be  equally 
divided  between  them,"  but  if  only  one  child,  then  that  child 
to  have  it;  "but  if  S.  should  die  without  issue  lawfully 
begotten,  then  over."  Lord  Langdalc,  M.  R,,  held  that  the 
children  of  S.  were  entitled  to  interests  in  perpetuity,  in  equal 
shares,  as  tenants  in  common,  in  the  annuity.  The  same  doctrine 
was  recognized  in  Taylor  v.  Beverley  (^f),  and  Evans  v.  Jones  (y). 
Indeed,  there  seems  considerable  ground  for  holding  that,  in 
the  case  of  personal  estate,  "issue"  ought  to  receive  the  con- 
struction of  a  word  of  purchase,  when  a  division  or  distribution 
amongst  the  issue  is  plainly  intended  and  directed  by  the 
testator. 

(ft)  Treat.  Perp.  382,  391,  395.  (e)  4  Beav.  450. 

(c)  9  Beav.  479.  (J)  1  Coll.  108. 

\cc)  6  Beav.  350.  (g)  2  Coll.  516. 
(r/)  Treat.  Perp.  384. 
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31.  That  "children"  is,  in  general,  a  word  of  limitation, 
even  in  a  gift  of  leasehold  or  other  personal  property  (A),  is 
affirmed  by  the  case  of  Snoichall  v.  Procter  {i),  w  here  the  direc- 
tion in  the  bequest  was,  that  the  profits  of  a  leasehold  colliery 
should  yearly  be  equally  divided  amongst  the  testator's  wife 
and  children  a7id  their  children  after  them,  respectively ; 
and  the  Court,  after  remarking  that  neither  of  the  children 
married  in  the  testators  lifetime,  said  it  was  clear  upon  the 
whole  will  that  the  words  "  their  children  after  them  respec- 
tively," were  words  of  limitation  and  not  of  purchase.  It 
may  be  observed  that  it  had  been  argued,  upon  the  strength 
of  the  words  "and  their  children  after  them  respectively," 
that  a  personal  henejit  was  intended  to  each  successive  legatee, 
which  was  inconsistent  with  the  construction  that  an  absolute 
interest  w^as  given  to  the  children ;  but  there  was  very  little 
weight  in  this  argument,  for  the  indication  of  intention  in 
favor  of  the  remote  issue  was  no  greater  than  may  be  said  to 
exist  in  every  case  where  property  is  directed  to  be  enjoyed 
by  issue  in  succession,  and  as  "children"  is  an  apt  word  of 
Umitation,  that  indication  of  intention  was  clearly  not  sufficient 
to  reduce  the  effect  of  it ;  but  rather,  on  the  contrary,  tended 
to  support  the  same  construction. 

32.  The  rule  {j)  that  when  the  expression  "issue"  or 
"  heirs  of  the  body,"  is  a  word  of  limitation  regarded  inde- 
pendently of  the  gift-over,  provision  by  that  gift  for  the  event 
of  failure  of  issue  of  the  first  taker  at  the  time  of  his  decease, 
does  not  interfere  with  the  construction  of  the  language  of  the 
previous  limitation,  was  adhered  to  in  Earl  Verulam  v.  Bath- 
urst{k),  where  the  Court  held  that  if  there  should  be  no  issue  or 
heirs  of  the  body  living  at  the  time  of  the  decease  of  the  first 
taker,  then  the  i)roperty  would  go  over,  notwithstanding  that, 
in  the  first  instance,  it  would  be  an  absolute  interest  (the  sub- 
ject-matter being  personalty  and  leaseholds)  in  the  first  taker. 

(A)  Treat.  Perp.  388.  (j)  Treat.  Perp.  392. 

0)  2  Y.  &  C,  (C.  C.)  478.  (k)  13  Sim.  388. 
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Tlic  same  rule  was  followed  in  Mnnsell  v.  Grove  (/),  wliere 
after  a  gift  of  personal  estate  to  E.  INI.  P.  "for  life,  and  his 
heirs  male  after  liim,"  the  will  provided  that  "  if  he  should  not 
leave  any  son,"  then  the  property  should  go  to  \V.  M.  P.  E. 
M.  P.  died,  havinir  h:id  one  son,  who  died  in  his  lifetime  but 
after  the  decease  of  the  testator.  It  was  contended  for  the 
personal  representative  of  E.  M.  P.  that  the  word  "son"  in 
the  limitation-over,  was  synonymous  with  "  heirs  male  "  in  the 
preceding  gift,  and  that  upon  that  view  the  gift-over  to  W. 
M.  P.  would  be  void  for  remoteness.  But  the  Court  held 
that  (whether  "  son  "  was  to  be  road  strictly,  or  as  meaning 
male  issue)  the  words  "  not  leave  "  in  the  gift-over  imported 
the  not  leaving  issue  at  the  death  of  the  former  taker,  and 
that,  consequently,  the  gift  to  W.  M.  P.  took  effect.  This 
case,  then,  indirectly  supports  the  doctrine  suggested  in  the 
former  work  (m),  that  "  leave  "  and  "  leaving  "  in  a  gift-over 
of  personalty,  do  not  necessarily  impart  to  the  word  "  issue,"  in 
the  preceding  limitation,  the  construction  of  a  word  of  purchase. 

33.  That  the  words  "ifany  "  or  "if  there  be  any  issue,"  or 
the  like,  appearing  in  or  preceding  the  gift  to  the  issue,  are  not 
wholly  inoperative  to  render  "  issue  "  a  word  of  purchase  {ii\ 
may  be  collected  from  Robinson  v.  Hunt  (o),  Taylor  v.  Bever- 
lei/(j)),  Goymour  v.  Pif/(jc(^q\  and  Montgomery  v.  Montgomery  {qg). 

34.  The  case  of  Jordan  v.  Lowe  (r)  suggests  the  rule  that  in 
a  bequest  of  personal  pro])erty  it  is  not  sufficient  to  give  "  issue" 
the  force  of  a  word  of  purchase,  that  the  issue  are  to  take  by 
the  gift  successively,  or  "  according  to  their  respective  seniori- 
ties." The  question  in  such  a  case  (as  in  other  cases)  must 
be,  in  what  sense  does  the  testator  use  the  word  "  issue  ?"  If 
he  mean  by  it  to  refer  to  issue  indefinitely, — if  the  import  of 
the  word  be  to  carry  the  property  to  every  person  coming 
within  the  description  of  "  issue," — then  it  seems  clear  that 

(0  2  Y.  &  C,  (C.  C.)  484.  (p)  1  Coll.  108. 

(w)  Treat.  Terp.  390.  (q)  7  Beav.  475. 

(«)  Treat.  Perp.  391,  392.  (rjrj)  3  J.  &  La.  T.  47. 

(o)  4  Beav.  450.  0)  <J  i^^'av.  350. 
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the  addition  of  a  clause  directing  them  to  take  by  seniority 
and  successively  is  unimportant,  and  the  clause  cannot  inter- 
fere with  the  effect  of  "  issue"  as  a  word  of  limitation.  But 
when  there  are  other  words  which  signify  that  the  testator 
pointed  to  children  only,  then  it  should  seem  that  the  clause 
directing  enjoyment  by  the  objects  in  succession,  ought  to 
have  weight  in  the  construction  of  the  gift  as  making  the 
"  issue"  purchasers.  Now,  in  Jordan  v.  Lowe,  the  words 
"  lawfully  begotten"  occurred ;  and  this  is  an  expression 
which  slightly  favors  the  notion  that  the  testator  intended  to 
speak  of  children.  It  is  true,  as  was  remarked  by  the  Court 
in  the  judgment  in  Evans  v.  Jones,  it  is  an  expression  ordi- 
narily to  be  understood  as  "  referring  to  legitimacy,  and  not 
to  the  time  of  geniture ;"  but,  when  found  in  connexion  with 
words  referring  to  individual  ages,  there  certainly  does  seem 
a  natural  prima,  facie  meaning  in  the  whole  clause  in  favor 
of  children  being  the  class  of  objects  designated.  Under  such 
circumstances  the  precise  case  seems  to  exist,  where  the  flexi- 
bility of  the  word  "issue"  may  enable  the  (^ourt  to  give  effect 
to  those  accompanying  indications  of  intention  which  have 
been  adverted  to,  and  which,  it  might  be  admitted,  would 
not  prevail  against  the  technical  force  of  "  heirs  of  the  body." 
This  latter  was  the  expression  which  occurred  in  Jones  v.- 
Morgan  (.?) ;  which  circumstance,  coupled  with  the  important 
fact  that  that  case  related  to  a  devise  of  real  estate,  seems  to 
render  Jones  v.  Morgan  not  applicable  as  an  authority  to  sup- 
port Jordan  v.  Lowe.  When,  to  these  considerations  it  is 
added  that  the  gift-over  was  here  made  "  upon  default  of  such 
issue"  {t),  the  doubts  which  arise  upon  this  decision  may  bo 
found  not  insurmountable. 

35.  The  question  (m)  whether  when  "heirs  of  the  body"  are 
read  as  words  of  purchase,  in  a  gift  of  leaseholds  or  other  per- 
sonalty, the  expression  is  applicable  to   any   other   than  the 

(s)   1  Bro.  C.  C.  205.  (m)  Treat.  Perp.  281,  373—378, 

(0  See,  as  to  this.  Treat.  Perp.  406.  See  also  Fearne,  P.  W.  393. 
390,  391. 
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person  answering  the  complete  description  of  heir  at  the 
decease  of  the  tenant  for  life  (that  is,  whether  issue  or 
children  wonld  take  as  a  class),  or  whether  the  person  who 
takes  under  the  gift,  must  be  heir  of  the  body  in  strictness, 
might  have  called  for  decision  in  Bartlett  v.  Green  (v),  and 
Earl  Vernlam  v.  BcitJiurst  {tv),  and  the  cjucstion  was  argued 
there ;  but  the  Court  holding  the  words  in  the  settlement  and 
will  respectively  (to  which  those  cases  related)  to  be  words  of 
limitation,  it  became  unnecessary  in  either  case  to  decide  that 
particular  point.  The  kindred  question  {x)  whether,  when 
"  issue"  is  construed  as  a  word  of  purchase,  the  objects  entitled 
under  the  gift  are  the  children  of  the  first  taker,  or  his  issue  or 
descendants  of  eveiy  degree  living  at  the  time  (whatever  it  be) 
when  the  objects  are  to  be  ascertained,  was  decided  in  Evans  v. 
Jones  iy),  where,  under  a  bequest  to  "  the  issue  of  the  body 
or  bodies  of  A.  B.  C.  and  D.,  begotten  or  to  be  begotten  by 
their  present  husbands,  share  and  share  alike  for  ever,"  it  was 
held  by  Sir  J.  L.  Knight  Bruce,  V.  C,  that  not  only  children 
but  more  remote  descendants  living  at  the  time  of  distribution 
took  the  share  of  the  parent  or  ancestor,  as  tenants  in  common 
equally  per  capita  {z).  In  Crozier  v.  Crozier  (a)  children  only 
were  considered  to  be  included,  but  the  expressions  were  clear 
to  that  effect. 

36.  That  "heirs"  ma}'  be  reduced  to  signify  "heirs  of  the 
body,"  for  the  ]iurposes  of  a  gift  of  personal  estate  (b),  may  bo 
seen  by  referring  to  Harris  v.  Davis  [c). 

37.  As  yet  there  has  appeared  but  little  judicial  interpretation 
of  the  important  clause  in  the  late  statute  of  Wills,  altering  the 
construction  of  words  referring  to  a  failure  of  issue.  On  this 
subject  the  case  In  re  O'Dierne  {d}  decides  that  an  intention  in 
the  testator  to  limit  an  estate  tail  is  not  to  be  inferred  from  the 


{v)  13  Sim.  218.     See  p.  222.  field,  15  M.  &  W.  263. 
(«')   13  Sim.  374.     See  p.  385.  («)  3  Dr.  lSc  War.  373. 

(jr)  Treat.  Perp.  281,  373—378.  \h)  Treat.  Perp.  405. 

(y)  2  Coll.  51G.  Ic)  1  Coll.  410. 

(r)  But   feee    Slater   v.    Danger.  (r/)   1  Jo.  &  La.  T.  352. 
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use  of  words  in  the  gift-over  which  before  the  act  would  have 
imported  an  indefinite  faihire  of  issue,  and,  consequently,  that 
to  bring  a  devise  within  the  exception  of  cases  where  an  estate 
tail  is  previously  limited,  it  must  be  an  estate  tail  raised  by  the 
preceding  gifts,  without  making  use  of  any  implication  arising 
from  the  words  introducino;  the  ffift-over. 

38.  Apart  from  any  question  of  remoteness,  it  may  be  added, 
as  bearing  upon  the  general  subject  of  the  present  Chapter, 
that  in  Farrant  v.  Nichols  (e),  Hedges  v.  Harpur  (f),  Minter 
v.  JVraith  (g),  and  Head  v.  Randall  (/<),  the  word  issue  was 
restricted  to  the  sense  of  children.  With  reference  to  the  con- 
verse case,  of  "  children  "  being  used  in  the  sense  of  "  issue," 
the  authorities  may  be  referred  to  which  have  been  already 
cited  to  shew  that  children  is  an  apt  word  of  limitation. 

39.  Lastlj',  it  must  be  observed  that  no  variation  will  be 
made  in  the  construction  of  the  class  of  gifts  which  have  been 
here  brought  under  consideration,  on  account  of  any  objection 
of  remoteness  which  might  follow  upon  the  ordinary  and 
regular  construction  of  the  limitation  apart  from  the  Rule 
against  Perpetuities.  The  question,  what  is  the  testator's 
meaning,  cannot,  when  that  meaning  is  sufficiently  expressed, 
depend  upon  the  point  whether,  when  discovered,  it  can  legally 
be  effectuated  (i). 

(e)  9  Beav.  327.  opinion  of  Mr.  Justice  Patteson,  in 

(/)  9  Beav.  479.  Dungannon  v.  Smith,  12  CI.  &  Fin. 

{g)  13  Sim.  52.  588.     The  statement  to  the  con- 

\h)  2  Y.  &  C.  (C.  C.)  231.  trary  in  Smith's  Original  view  of 

(€)  See  the  judgment  in  Bough-  executory  interests,  p.  263,  seems 

ton  v.  James^   1  Coll.  43  ;  and  the  clearly  insupportable. 
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SUPPLEMENT  TO  THE  CHAPTER  OX  THE  RULE  AGAINST  PER- 
PETUITIES AS  IT  AFFECTS  REMAINDERS  AND  LIMITATIONS 
IN  THE  NATURE  OF  REMAINDERS,  AND  THEREIN  OF  THE 
DOCTRINE    OF    9Y-PRE8. 

The  doctrine  which  the  writer  took  upon  himself  to  lay 
down  in  the  former  book  under  this  head  was,  that  the  laws 
against  remoteness  are  applicable  to  limitations  by  way  of  con- 
tingent remainder  at  common  law.  This  point  is  one  of  the 
most  important  that  can  occupy  the  attention  of  the  real 
property  lawyer,  and  it  is  satisfactory  that  so  much  considera- 
tion has  been  given  to  it  by  the  Profession  during  the  last  five 
years,  for  this  cannot  but  facilitate  the  ultimate  settlement  of 
the  question  whenever  it  comes  fairly  and  fully  before  Courts 
of  Justice.  At  present  the  dispute,  so  far  as  respects  judicial 
decision,  is  precisely  where  it  was  when  the  writer  last  offered 
his  views  upon  the  subject  to  the  notice  of  the  Profession.  In 
other  respects  there  is  reason  to  believe  that  the  position  of  the 
discussion  is  not  the  same ;  for  the  concurrence  of  many  has 
been  gradually  yielded  to  the  view  above  stated,  to  whom  at 
first  it  may  have  seemed  a  strange  or  novel  suggestion. 

The  observations  made  upon  this  subject  in  the  former  book 
were  such  only  as  appeared  to  be  called  for  in  justification  of 
the  doctrine  stated,  and  before  the  writer  was  aware  of  any 
direct  existing  opposition  to  it.  It  will  now  be  his  aim  to 
supply  such  further  considerations  as  may  complete  and 
mature  the  body  of  argument  sustaining  the  proposition  under 
review. 

In  determining  the  question  whether  contingent  remainders 
can,  in  any  case,  be  said  to  fall  within  the  Rule  against  Per- 
petuities, it  should  be  borne  in  mind  that  there  is  a  very  great 
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distinction  between  the  question  thus  stated  and  the  question 
whether  a  limitation  is,  in  every  case,  void  for  remoteness  as  a 
remainder,  where  it  would  fail  on  that  ground  as  an  executory 
interest.  It  is  probable  that  much  of  the  obscurity  in  which 
this  point  has  l)cen  involved,  arises  from  inattention  or  want 
of  due  attention  to  the  distinction  here  referred  to.  The  rule 
is  conceived  to  be  this: — Whenever,  by  the  necessary'  condi- 
tions of  a  gift — those  which  are  inherent  in  the  nature  of  the 
limitation — such  limitation  must  absolutely  vest  or  (if  not  vest, 
then)  entirely  fail  at  a  period  which  is  within  the  allowed 
limits  of  remoteness,  that  limitation,  whatever  be  the  terms, 
and  whoever  the  intended  objects  of  it,  is  not  within  either  the 
reason  or  the  operation  of  the  Rule  against  Perpetuities. 
Now,  there  are  certain  conditions  inherent  in  the  nature  or 
constitution  of  that  class  of  limitations  which  the  law  designates 
remainders ;  inherent,  that  is,  by  reason  of  a  positive  necessity 
to  conform  to  those  conditions  imposed  by  fundamental  rules 
of  law,  which  being  neglected,  the  gift  is  not  a  remainder,  but 
something  else.  Of  these  conditions,  the  most  prominent  is 
that  which  declares  that  the  limitation,  in  order  to  take  effect 
at  all,  must  do  so  at  or  before  a  certain  time  or  the  happening 
of  a  certain  event ;  and  that  event  is  the  expiration  or  deter- 
mination of  "  the  particular  estate."  The  thing  ceases  to  bo 
a  remainder  if  it  do  not  in  fact  then  vest ;  and  it  is  not  at  any 
time  a  remainder^  even  in  legal  contemplation,  unless,  from  the 
first,  there  he  a  jwssihiUfy  that  it  may  then  vest.  Now,  (the  ques- 
tion Ijeing  whether,  in  any  given  case,  the  remainder  is  or  maybe 
too  remote)  it  may  sometimes  be  found  that,  as  the  result  of  this 
necessary  and  inflexible  condition  of  its  status  as  a  remainder, 
there  is  no  possibility  of  its  vesting  or  taking  effect  at  all  in  that 
character  at  any  time  or  upon  any  event  beyond  the  limits  of 
Perj)ctuilies,  simply  l)ccausc  it  is  certain  that  the  particular 
estate  will  not  determine  at  any  time  beyond  those  limits.  As 
a  remainder,  its  vesting  or  its  failure  will  have  been  ascertained, 
as  an  actual  fact,  before  the  time  arrives  when  the  character  of 
a  Pcrpctnity  would  first  be  considered  to  attach  to  the  limita- 
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tion.  The  application  of  llie  doctrine  of  remoteness,  it  is  clear 
from  the  very  moment  of  the  creation  of  the  estate,  is  excluded. 
The  supposed  circumstances  do  not  admit  of  any  suggestion  of 
remoteness,  and  the  Rule  against  Perpetuities  can  have  no  con- 
nexion with  the  question  of  the  validity  and  effect  of  the  limita- 
tion :  it  is  an  entirely  irrelevant  topic.  Then,  proceeding  further, 
let  us  observe,  as  necessarily  following  from  this,  that,  although 
the  contingency  in  the  event  upon  which  the  remainder  is 
limited,  or  the  description  of  persons  to  whom  it  is  limited, 
may  be  such  as  to  render  it  (juitc  uncertain  whether  the  one 
will  happen  or  the  other  be  ascertained  within  lives  in  being 
and  twenty-one  years,  yet  this  circumstance  or  this  considera- 
tion does  not  in  any  manner  interfere  with  it  as  a  subsisting 
and  operative  gift.  For,  the  Perpetuity  rule  requires  only  that 
the  happening  of  the  event  or  the  ascertainment  of  the  object 
specified  in  the  limitation,  should  be  such  that,  if  the  event 
happen  or  the  object  exist  at  all,  it  can  by  no  possibility  be 
deferred  beyond  lives  in  being  and  twenty-one  years.  This  is 
certainty  in  the  circumstances  of  the  gift,  the  operation  and 
effect  of  which  is  to  secure  certainty  in  the  limitation  itself. 
But  this  certainty  in  the  limitation  is  secured  equally,  although 
in  another  manner,  in  the  case  of  a  remainder  limited  after 
a  particular  estate  which  will  necessarily  determine  within  the 
prescribed  period.  Here  certainty  in  the  circumstances,  taken 
per  se,  is  not  material,  because  the  nature  of  the  estate  guarantees 
the  certainty.  In  the  case  of  an  executory  limitation  the  rule 
says  that  its  limits  shall  not  be  transgressed  in  the  contingency 
contemplated  by  the  gift:  in  the  case  of  remainders  of  the 
description  noto  alluded  to  the  guarantee  is  afforded  by  the 
nature  of  the  limitation  itself,  apart  from  which  it  is  not 
material  to  inquire  what  may  be  the  form,  nature,  or  extent  of 
the  contemplated  contingency. 

The  example  by  which  the  writer  illustrated  in  his  former 
work,  the  doctrine  here  stated  more  at  large,  was  the  case  of  a 
limitation  to  A.  for  life,  and  after  his  decease  to  all  the  children 
of  B.  who  shall  attain  twenty-five,  or  other  age  greater  than 

u  2 


100  REMOTENESS    IN    LIMITATIONS   OF    REMAINDERS. 

twenty-one,  or  to  all  the  children  of  an  unborn  child  of  A. 
It  is  clearly  settled,  that  when  property  is  thus  limited  to  a 
class  of  persons  by  way  of  remainder,  those  members  only  of 
the  class  are  entitled  to  take  by  the  remainder,  who  have 
acquired  vested  interests  at  the  time  of  the  determination  of 
the  particular  estate.  In  the  case  supposed,  upon  the  attain- 
ment of  twenty-five  by  any  one  child  of  B.,  or  upon  the  birth 
of  a  grandson  of  A.,  the  remainder  forthwith  vests  in  interest 
in  that  individual,  but  the  interest  is  liable  to  open  and  let  in 
any  other  child  of  B.  attaining  twenty-five,  or  grandchild  of  A. 
born,  before  the  death  of  A.,  the  tenant  for  life.  But  after 
the  determination  of  A.'s  life-estate,  no  child  of  B.  attaining 
the  specified  age,  nor  any  grandchild  of  A.  coming  in  esse,  is 
admitted  to  share  the  seisin  which  vested  in  possession  upon 
the  determination  of  the  life-estate.  The  objects  of  the 
gift  are  those  only  who  then  possessed  vested  interests,  and 
the  vesting  in  possession  which  then  takes  place  is  final — not 
liable  to  be  disturbed.  If  at  A.'s  death  there  be  not  any 
child  of  B.  of  the  age  of  twenty-five,  or  not  any  grandchild  of 
A.  born,  the  remainder  at  once  and  for  ever  fails:  but  it  thus 
fails,  not  because  of  any  uncertainty  as  to  whether  the  objects 
in  question  will  be  ascertained  within  lives  in  being  and 
twenty-one  years,  but  because  the  limitation  was  a  remainder, 
and,  as  a  remainder,  cannot  be  permitted  to  subsist  unvested 
after  the  determination  of  the  particular  estate  (a). 

It  might  be  sufficient  to  leave  with  the  example  just  taken, 
the  position,  that  a  remainder  depending  on  a  particular 
estate  which  must  necessarily/  determine  within  the  allowed 
limits  of  remoteness,  is  perfectly  unexceptionable,  whatever 
may  be  the  remoteness  of  the  contingency  comprised  in  the 

(a)  A  passage  in  the  judgment  states,  that  if  the  parent  be  living 

in  Williams  v.  Teale,  6  Hare,  251,  when  the  testator  dies,  the  limita- 

and  in  the  opinion  of  Parke,  B.,  in  tion-over  to  the  children  is  void). 

Lord  Dungannon  v.  Smithy  12  CI.  must,   it  should   seem,  be   under- 

&   Fin.    606,    which   refers   to   an  stood    as    spoken     of    limitations 

example,  the  same  with  the  first  which  are  not  remainders  limited 

of  those  above  observed  upon  (and  of  real  estate. 
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limitation,  regarded  abstractedly  from  its  own  nature  and 
character  as  a  remainder.  But  it  will  serve  to  clear  the  sul^ject 
generally  of  doubt,  if  we  take  note  of  some  other  forms  of  con- 
tingency of  a  similar  description  with  that  just  examined.  A  limi- 
tation to  A.  for  life,  and  after  his  death  and  the  death  of  B.  without 
issue,  to  C.  in  fee,  is  another  instance,  where  the  ulterior  gift 
otherwise  than  as  a  remainder  would  be  void,  but,  as  a  contin- 
gent remainder,  is  unquestionably  good.  So,  again,  a  limita- 
tion after  the  death  of  A.,  tenant  for  life,  to  such  of  the  family 
of  B.  as  shall  first  be  in  holy  orders,  would  be  a  valid  remain- 
der, although,  as  an  executory  limitation  it  would  be  invahd. 
For  the  purposes  of  illustration,  we  may  refer  to  the  late  case 
oi  Doe  d.  Winter  v.  Perrattih),  where  the  testator,  after  certain 
limitations  of  life  estates  (f),  gave  the  property  "  to  tlie  first 
male  heir  of  the  branch  of  my  uncle  Richard  Chilcott's 
family;"  which  family,  at  the  date  of  the  will  and  of  the 
testator's  death,  was  represented  by  five  females.  Now,  it 
being  here  entirely  uncertain  when  a  person  would  appear 
answering  the  description  of  "  first  male  heir,  &c."  it  is  clear 
that,  if  the  limitation  had  been  made  by  way  of  executory 
devise,  it  must  have  been  held  void  for  remoteness:  but  since, 
in  the  character  of  a  remainder,  it  would  certainly  fail,  if  not 
capable  of  vesting,  at  the  expiration  of  the  life  estates,  there 
was  no  possibility  of  objection  to  it  as  tending  to  a  Perpetuity. 
It  is  clear,  then,  upon  the  doctrines  and  illustrations  which 
have  been  stated,  that  a  limitation  is  not  in  every  case  void 
for  remoteness  as  a  remainder  where  it  would  fail  on  that 
ground  as  an  executory  interest.  But  it  seems  that,  because 
undeniably  a  guarantee  is  afforded  (in  the  very  nature  of  a 
remainder)  against  undue  remoteness  in  all  cases  where  the 


(J)  7  Scott,  N.  Iv.    1  ;  9  CI.  &  as    having    crcatetl    lite    interests 

Fin.  606.  only;    and    it    is    iinneccssary   to 

(c)  For    the    purposes    of    the  iuquii-e  whether,  according  to  the 

argument,   and   with   reference   to  true    construction,    one    ol"    those 

the  circumstances  which  happened,  gifts    would    not    have    passed    an 

the  prior  limitations  wcic  treated  estate  tail. 
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particular  estate  is  limited  to  a  person  m  esse,  there  has  been 
an  undistinguishing  adoption  of  the  conclusion  that  a  re- 
mainder cannot  in  o?/?/  case  be  said  to  fall  within  the  operation 
of  the  rule  against  Perpetuities.  It  seems  to  be  considered  hy 
some  utterly  unsound  to  suggest  even  the  possibility  of  a 
remainder  being  void  for  remoteness.  Now,  not  anything 
could  more  be  lamented  by  any  one  anxious  for  the  honor  of 
legal  science,  than  an  arbitrary  or  shortsighted  determination 
of  a  question  which  affects  the  very  foundation  of  our  system 
of  settlements  of  land.  Inconvenient  or  unsound  doctrines 
are  sometimes  met  with  in  our  law  records,  which  a  most 
proper  and  necessary  deference  to  former  authorities  compels 
Judges,  while  they  disapprove,  yet  to  follow.  But,  in  this 
case,  an  adherence  to  principles  and  long  established  theories 
which  have  not  hitherto  proved  otherwise  than  useful,  is  alone 
called  for.  Let  there  be  the  most  ample  discussion  of  the 
meaning. and  spirit  of  those  principles,  and  the  most  searching 
examination  into  the  true  genius  of  our  law  of  settlement,  and 
we  may  confidently  hope  that  whatever  is  the  proper  result  of 
that  discussion  and  that  examination  will  be  adopted  by  those 
who  may  be  called  upon  to  decide  the  question. 

It  seems  {d)  that  there  are  at  least  five  different  views 
entertained  in  the  Profession  upon  the  question  in  dispute, 
although  the  practical  conclusions  do  not  vary  to  quite  the 
same  extent  (e). 

(jl)  In  order  that  the  argument  ment   upon    the   ease    of   Cole   v. 

may  not  be  incomplete  and  frag-  Seivell,  (2  Con.  &  Law,  344,  4  Dr. 

mentary,  the  writer  has  here  em-  &  War.  1)  that  remainders  were  not 

bodied  some  parts  of  an  essay  upon  within  the  operation   of  the  Rule 

this  question,  published  by  him  in  against  I'erpetuities.     In  his  trea- 

the  year  1844,  and  entitled  "Can  tise    on    Perpetuities,    408 — 417, 

Remainders  be  too  remote  ?"  pultlished  shortly   afterwards,  but 

{e)  The   History  of  the  discus-  before  the  report  of  Cole  v.  Sctvell, 

sion  is  shortly  tliis : — In  the  early  the   writer  of  these  pages   antici- 

part  of  the  year  1843,  Sir  Edward  pated  the  question,  in  reference  to 

Sugden,  the  then  Lord  Chancellor  of  an  incidental  expression  of  opinion 

Ireland,  expressed  an  extrajudicial  on  it  by  the  Real  Property  Com- 

opinion,  in  the  course  of  his  judg-  missioners,  with  which  he  was  unable 
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First,  the  opinion  entertained  (as  it  appears)  by  Sir  Edward 
Sugden  (and  which,  to  the  writer's  knowledge,  was,  until 
recently,  shared  by  practitioners  of  considerable  standing  and 
eminence)  is,  that  since  remainders  must,  by  the  very  rules 
which  govern  their  vali(hty,  vest  at  or  before  the  determination 
of  the  particular  estate,  they  cannot  possibly,  qua  remainders, 
take  effect  in  contravention  either  of  the  letter  or  the  policy  of 
the  Rule  against  Perpetuities  ;  and  (as  the  writer  endeavoured 
to  shew  in  his  former  treatise)  (/)  this  view  necessarily  pre- 
supposes that  by  the  term  "  particular-estate"  is  meant  a 
freehold  interest  originally  limited  to  a  person  in  esse,  or 
where  there  are  several  such  interests,  that  interest  which  is 
for  the  time  being  in  possession  ;  and  that  no  freehold  estate 
originally  contingent  as  limited  to  an  unborn  party  can,  after 
it  has  become  vested,  and  has  taken  effect  in  possession,  form 
the  particular  estate  to  support  an  ulterior  remainder. 


to  coincide ;  and,  after  argument 
and  inquiry,  arrived  at  a  conclu- 
sion ditTerent  from  that  wliich 
subsequently  appeared  under  tlie 
sanction  of  tbe  Irish  Chancellor. 
Ee  advanced,  moreover,  the  con- 
curring sentiments  of  Mr.  Fearne, 
Mr.  Preston,  and  Mr.  Jarman, 
which,  undoubtedly,  are  favorable 
to  that  view  of  the  subject.  (See 
these  quoted  in  Treat.  IVrp.  412, 
413).  A  few  months  after  the 
publication  of  this  work,  the  con- 
cluding portion  of  ^Ir.  Jarman^s 
Treatise  on  Wills  was  given  to  the 
Profession,  which  contained  (Vol.2, 
pp.  727 — 735),  with  especial  re- 
ference to  the  observations  of  Sir 
Edward  Sugdon  in  Cole  v.  Sewell, 
an  explicit  adherence  to  the  doc- 
trine that  remainders  might  be 
too  remote.  Very  shortly  after- 
wards, occasion  was  taken  in  an 
article  of  ability  in  a  legal  periodi- 
cal (Jurist,  Vol.  8,  p.  22),  to  con- 
demn the  views  of  Mr.  Jurnian, 
and  the  writer,   in    support  of  a 


conclusion  practically,  although  not 
in  theory,  resembling  that  of  the 
Lord  Chancellor  of  Ireland.  And 
since,  in  the  course  of  a  paper  in  a 
quarterly  publication  (Law  Mag. 
Vol.  31,  p.  362),  chiefly  conspicu- 
ous for  a  humorous  attempt  at 
detraction  from  Mr.  Fearne's  well 
earned  reputation,  strictures  have 
been  passed  upon  ^Ir.  Jarman's  ob- 
servations, as  if  they  were  directed 
to  the  decision  in  Cole  \.  Sewell, 
instead  of  (as  was  clearly  the  case) 
the  general  observations  contained 
in  the  judgment.  And  lately  the 
House  of  Lords  has  affirmed  the 
decree  in  Cule  v.  Seu-ell,  but 
without  finding  it  necessary  to 
determine  the  question,  whether 
remainders  can  be  too  remote 
The  subject  was,  however,  in- 
troduced into  the  argument,  and, 
it  is  believed,  c.xcitotl  sumo  in- 
terest among  the  noble  and  learned 
body. 
CO  P.  410. 
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As  it  has  been  suggested  {g),  that  the  writer  was  incorrect  in 
his  interpretation  (Ji)  of  the  language  of  the  judgment  in  Cole  v. 
Seirell,  and  that  it  was  not,  in  truth,  the  view  here  referred  to 
which  the  Chancellor  of  Ireland  entertained,  but  some  other, 
it  may  be  well,  before  proceeding  further,  to  note  the  terms 
in  which  the  doctrine  of  that  case  is  enunciated.  By  a  settle- 
ment lands  were  limited  to  certain  parties  for  life,  with  re- 
mainders to  their  sons  successively  in  tail  male,  with  remainder 
(after  intervening  limitations  not  material  to  be  noticed)  to 
their  daughters  as  tenants  in  common  in  tail  general,  and 
then  followed  a  limitation  in  case  any  of  the  tenants  for  life 
should  "die  without  issue,"  and  one  question  in  the  case 
was,  whether  this  limitation  upon  failure  of  issue  of  the 
tenants  for  life  was  valid.  ^lie  decision  was  in  favor  of  the 
validity  of  the  remainder;  and  if  the  writer  may  express  an 
opinion  upon  it,  he  would  say  that  that  decision  was  perfectly 
correct.  The  first  question  raised  was,  whether  the  limitation 
upon  failure  of  issue  of  the  tenants  for  life  was  a  springing  use 
or  a  remainder,  and  this  point  was  decided  (as  alone  it  could 
be  decided  consistently  with  the  principle  that  no  limitation 
shall  be  construed  to  be  an  executory  use,  which  can  by  pos- 
sibility take  effect  as  a  remainder)  in  favor  of  the  construction 
that  it  was  a  remainder.  Consequently,  it  was  the  case  of  a 
remainder  expectant  on  estates  tail  but  dependent  on  a  con- 
tingency which  possibly  might  not  happen  until  after  the  deter- 
mination of  the  estates  tail.  The  previous  limitations  did  not 
exhaust  the  whole  line  of  the  issue  of  the  tenants  for  life,  whereas 
the  remainder  was,  in  terms,  only  to  take  effect  in  case  of  their 
dying  without  issue  generally;  and,  therefore  (M),  as  the  learned 
Judge  himself  expressed  it,  "  the  gift-over  was  beyond  the 
natural  termination  of  the  preceding  limitations."  But,  as  the 
gift-over  was  a  remainder,  there  was  necessarily  a  condition 
implied  in  it,  that  if,  at  the  determination  of  the  preceding 
limitations,  there  were  issue  of  the  tenants  for  life  who  did  not 


(jg)  8  Jurist,  p.  283.  remainders  be  too  remote  ?"  p.  3. 

(Ji)  See    Essay   entitled    "Can  {lih)  But  see  p.  108, /)os^. 
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take  estates  under  those  preceding  limitations  {e.  g.,  issue 
female  of  sons),  the  contingency  would  not  have  happened, 
upon  which  the  remainder  was  to  take  effect,  and  on  that 
account,  as  the  preceding  estates  would  be  already  determined, 
the  remainder  would  be  destroyed.  Now,  here  it  is  obvious 
that,  while  the  limitation  subsisted  as  a  remainder,  it  was 
liable  to  be  defeated  b}'  the  recovery  of  previous  tenants  in  tail ; 
it  would  not  at  any  period  be  a  remainder  in  an  indestructible 
state;  it  would  not  be  capable  of  arising  at  any  time  after  it 
had  ceased  to  be  destructible.  It  was,  conseouently,  within  the 
well  known  doctrine  that  an  estate  destructible  by  tenants  in 
tail,  cannot  be  too  remote.  Just  as  an  executory  limitation,  so 
given  upon  a  remote  contingency,  as  in  terms  to  be  cayahle  of 
arising  after  the  expiration  of  the  period  during  which  it  is 
destructible, — that  is,  after  the  determination  of  the  estates 
tail, — becomes  void,  under  the  Rule  against  Perpetuities,  after 
the  determination  of  the  estates  tail  (if  it  has  not  then  taken 
effect) — so  this  remainder,  if  not  capable  of  vesting  upon  the 
determination  of  the  estates  tail,  would  then  become  void,  as 
a  necessary  consequence  of  its  status  and  constitution  as  a 
remainder. 

This,  as  the  writer  conceives,  was  the  true  character  of  the 
limitations  in  Cole  v.  Setocll,  and  it  is  satisfactory  that,  so 
interpreting  them,  the  circumstance  of  the  limitation  in 
question  being  a  remainder  was  in  fact  very  material.  It 
would  account  for  the  learned  Judge  bringing  prominently 
forward  and  relying  upon  the  common  law  rule,  that 
remainders  must  vest  at  the  determination  of  the  particular 
estate,  because,  without  adverting  to  that  rule,  it  could  not  be 
shewn  that  the  limitation  would  not  at  any  time  exist  as  an 
indestructible  estate  depending  on  a  contingenc}'  too  remote. 

From  some  passages  in  the  judgment  in  which  reference  is 
made  to  the  doctrine  of  the  non-remoteness  of  limitations 
postponed  to  estates  tail,  it  may  be  conjectured  that  the 
Lord  Chancellor,  when  speaking  of  the  situation  of  remainders 
with  respect  to  the  Rule  against  Perpetuities,  cousidercil  him- 
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self  to  be  referring  to  remainders  dependent  on  estates  tail,  of 
which  the  limitation  in  Cule  v.  Seioell  was  an  instance.  But, 
be  this  as  it  may,  the  expressions  attributed  to  his  Lordship 
in  the  Report  are  of  wider  application,  and  hence  it  is  that,  as 
they  extend  beyond  the  immediate  occasion,  we  are  at  liberty 
to  regard  the  opinion  concerning  remainders  in  other  cases  an 
extrajudicial  one,  which,  in  a  case  immediately  affected  by  it, 
would  have  received  from  the  learned  Judge  an  independent 
examination. 

"  As  to  the  question  of  remoteness,"  said  the  Lord  Chan- 
cellor, "  at  this  time  of  day  I  was  very  much  surprised  to  hear 
it  pressed  upon  the  Court,  because  it  is  now  perfectly  settled, 
that  where  a  limitation  is  to  take  effect  as  a  remainder,  remote- 
ness is  out  of  the  question:  for  the  given  limitation  is  either  a 
vested  remainder,  and  then  it  matters  not  whether  it  ever  vest 
in  possession,  because  the  previous  estate  may  subsist  for  cen- 
turies or  for  all  time;  or  it  is  a  contingent  remainder,  and 
then,  by  the  rule  of  law,  unless  the  event  upon  which  the 
contingency  depends  happen  so  that  the  remainder  may  vest 
CO  instanti  the  preceding  limitation  determines,  it  can  never 
take  effect  at  all.  There  was  a  great  difficulty  in  the  old  law, 
because  the  rule  as  to  Perpetuity,  which  is  a  comparatively 
modern  rule  (I  mean  of  recent  introduction  when  speaking  of 
the  laws  of  this  country)  was  not  known,  so  that  while  contingent 
remainders  were  the  only  species  of  executory  estate  then 
known,  and  uses  and  springing  and  shifting  limitations  were 
not  invented,  the  law  did  speak  of  remoteness  and  mere  pos- 
sibilities as  an  objection  to  a  remainder,  and  endeavoured  to 
avoid  remote  possibilities ;  but  since  the  establishment  of 
the  rule  as  to  Perpetuities,  this  has  long  ceased,  and  no  ques- 
tion now  ever  arises  with  reference  to  remoteness,  for  if  a 
limitation  is  to  take  effect  as  a  springing,  shifting,  or  secondary 
use  not  depending  on  an  estate  tail,  and  if  it  is  so  limited, 
that  it  may  go  beyond  a  life  or  lives  in  being  and  twenty-one 
years  and  a  few  months  equal  to  gestation,  then  it  is  abso- 
lutely void;  but  if,  on  the  other  hand,  it  is  a  remainder,   it 
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must  take  effect,  it"  at  all,  upon  the  determination  of  the  pre- 
ceding estate.  In  the  latter  case  the  event  may  or  may  not 
happen,  before  or  at  the  instant  the  preceding  estate  is  deter- 
mined, and  the  limitation  will  fail  or  not  according  to  that 
event.  It  may  thus  be  prevented  from  taking  effect,  but  it 
can  never  lead  to  remoteness.  Tliat  objection,  therefore, 
cannot  be  sustained  against  the  validity  of  a  contingent  re- 
mainder." 

The  desire  of  every  one  to  learn  the  views  upon  this  point 
of  so  distinguished  a  real  property  lawyer  as  Sir  Edward  Sugden, 
is  not  easily  gratified  in  reference  to  the  passage  thus  reported. 
Three  propositions  undoubtedly  are  contained  in  it,  but  it 
seems  difficult  to  follov^r  the  reasoning  of  them  (which  induces 
a  question  whether  ihe  report  correctly  represents  what  fell  from 
the  learned  Judge).  First,  it  is  said  that  when  contingent 
remainders  were  the  only  species  of  future  estate  known  to 
the  law,  remoteness  was  an  objection  to  a  remainder,  and  the 
law  endeavoured  to  avoid  remote  possibilities.  Sccondl}^  that 
this  doctrine  was  superseded  by  the  introduction  of  the  Rule 
against  Perpetuities.  Thirdly,  that  this  Rule  avoids  remote 
shifting  limitations,  but  the  objection  of  remoteness  cannot  now 
be  sustained  against  a  contingent  remainder.  But,  it  at  once 
occurs  to  ask,  how  coultl  tlic  imposition  upon  shifting  limita- 
tions of  a  restraint  (against  undue  remoteness)  operate  to 
remove  fi-om  contingent  remainders  the  liability  to  be  affected 
by  that  very  same  objection  of  remoteness  which  previously 
had  rendered  necessary  the  imposition  of  a  like  restraint  upon 
them?  And,  especially,  when  the  later  restraint,  as  observed 
by  the  learned  Judge,  was  actually  a  substitute  for  the  c:ir1icr 
one? 

The  Lord  C'hancellor  further  remarked — "  The  reinaiiider- 
over  is  in  default  of  issue  generally,  but  it  can  only  take  effect 
when  and  if  tiiere  is  a  ft\ilure  of  issue  male,  that  is  upon  tlie 
reqular  determination  of  the  previous  estate;  there  is  no  ilis- 
tinction  in  point  of  Perpetuity  between  the  limitations  :  either 
can  only  take  effect  at  the  sami^  period."     "  If  the  remainder- 
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over  take  effect  at  all,  it  must  take  effect  immediately  upon 
the  natural  determination  of  the  preceding  estates." 

Now,  after  the  passages  which  have  been  quoted,  it  is 
apprehended  the  doctrine  put  forth  in  Cole  v.  Sewell  (as 
reported)  may  be  correctly  stated  to  be,  that  remainders,  by 
reason  of  the  rule  of  the  common  law  which  requires  that 
they  should  vest  at  the  determination  of  the  particular  estate, 
cannot,  in  any  case,  be  too  remote.  It  has  been  supposed  {{) 
that  the  learned  Judge  grounded  his  opinion  on  the  argument 
of  the  destructibility  of  the  contingent  remainder  by  a  pre- 
mature determination  of  the  particular  estate,  but  the  language 
of  the  reported  judgment  (as  the  writer  understands  it)  seems 
to  exclude  any  attempt  to  put  such  an  interpretation  upon  it. 

This,  then,  is  the  first  of  the  different  views  on  the  question 
now  under  consideration ;  and,  accordingly,  the  grounds  of  it  the 
writer  will  endeavour  respectfully  to  investigate.  But  it  will  be 
convenient,  before  doing  so,  to  dispose  of  the  case  of  Cole  v. 
Sewell. 

The  writer  has  already  ventured  to  express  his  opinion 
that  the  decision  in  favor  of  the  validity  of  the  remainder 
in  that  case  was  sound,  and  the  true  grounds  of  it  have 
been  suggested.  But  another  consideration  attaches  to  the 
case  which  seems  to  shew  that  any  contention  upon  the 
point  of  remoteness  was  wholly  misplaced.  It  has  been  sug- 
gested in  the  preceding  Chapter  (zV),  whether  the  remainder 
upon  death  "  without  issue,"  might  not,  by  construction,  have 
been  read  "  in  default  of  such  issue,"  in  conformity  with  the 
authorities  establishing  the  referential  construction  in  such 
cases.  If  so,  the  limitation  was  simply  a  remainder  expectant 
on  the  failure  of  the  particular  issue  who  were  objects  of  the 
intermediate  limitations,  and  inheritable  to  the  estates  tail 
created  thereby ;  and  a  question  of  remoteness  was  not  any 
more  pertinent  under  such  circumstances  than  in  the  common 
case  of  a  limitation  by  way  of  remainder  made  to  take  effect 

(0  8  Jurist,  283.  (u)  Pages  72,  78. 
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upon  failure  of  the  objects  of  estates  tail  previously  limited. 
It  is,  perhaps,  not  easy  to  explain  how  it  happened  that  more 
attention  was  not  given  to  this  view  of  the  case,  for,  so  regarding 
it,  discussions  would  have  been  excluded  from  its  consideration, 
which,  when  contrasted  with  the  true  nature  and  constitution 
of  the  limitations,  combine  to  render  Cole  v.  Sewell  a  case  of 
anomalies  and  paradoxes.  For,  to  complete  its  curious  history, 
there  is  yet  another  stage  in  its  course  to  be  adverted  to.  The 
decision  went  by  appeal  to  the  House  of  Lords ;  and  the  appeal 
has  resulted  (as  might  justly  be  expected)  in  affirming  the  de- 
cision of  the  Lord  Chancellor  of  Ireland.  The  only  report  (J) 
which  has  appeared  as  yet  of  the  opinions  delivered  by  the 
Peers  on  this  occasion  is,  probably,  not  a  full  and  complete 
statement  of  all  that  fell  from  their  lordships  in  giving  judg- 
ment. Consequently,  we  may  expect  that  the  authorized 
report,  when  it  appears,  will  prove  more  satisfactory  than  the 
existing  report,  in  shewing  the  precise  and  particular  grounds 
upon  which  the  judgment  of  the  House  was  intended  to  be 
rested.  Certain  it  is,  that  those  who  anticipated  a  clear,  con- 
sistent, and  explicit  statement  of  principles  from  the  members  of 
the  Court  of  Appeal  in  the  judgment  upon  Cole  v.  Sciocll,  hope 
yet  to  be  gratified  in  that  respect.  There  is,  it  may  be  feared, 
risk  of  misapprehension  upon  the  important  question  here 
brought  under  the  reader's  notice,  from  the  obscurity  of  some 
passages  in  the  report  of  the  opinions  of  those  eminent  persons 
in  this  case  of  Cole  v.  Seivell.  The  Lord  Chancellor  is  repre- 
sented as  having  (after  stating  the  question  to  be  whether  the 
limitation  upon  the  failure  of  issue  pf  any  of  the  three  tenants 
for  life  was  too  remote)  said, — "  If,  however,  this  limitation  is 
a  remainder,  and  may  be  baiTcd,  it  is  clear  the  objection 
cannot  apply ; "  and  then,  after  shewing  that  nothing  pre- 
vented the  limitation  being  a  remainder  in  contingency,  his 
lordship  concluded — "It  is,  therefore,  a  contingent  remainder, 
and  may  be  barred."  These  passages  are,  doubtless,  to  be  read 
as  conveying  nothing  more  than  that  the  limitation  (the  validity 

{j)   VI  Jurist,  927. 
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of  which  was  in  question)  was  a  destructible  remainder,  which, 
if  not  distroyed,  would  take  effect  or  fail  at  the  time  of  the 
determination  of  the  preceding  estates.  In  this  view  of  them, 
they  confirm  the  interpretation  which,  in  a  preceding  page,  is 
given  of  the  decision  of  Sir  E.  Sugden  in  this  case.  But  the 
extreme  terseness  of  the  sentences  as  reported  exposes  them  to 
another  construction,  viz.,  that  merely  as  a  remainder  would  the 
limitation  be  exempted  from  objection  on  the  score  of  its  being 
destructible  ;  that,  in  fact,  an  executory  limitation  is  not  pro- 
tected from  the  Rule  against  Perpetuities,  when  destructible  by 
tenants  in  tail.  Now,  there  can  be  no  doubt  that  just  as  an 
executory  limitation  when  engrafted  on  an  estate  tail,  is  barrable 
equally  with  a  contingent  remainder  postponed  to  it,  so  an 
executory  limitation  which  can  be  thus  destroyed  is,  on  that 
account,  valid  equally  with  a  contingent  remainder  which  is  in 
like  manner  destructible.  Therefore,  it  is  simply  a  doubtful 
inference  to  which  this  conciseness  in  the  report  has  given 
rise ;  and  the  ground  of  the  decision  to  be  collected  from 
the  judgment,  is  perfectly  satisfactory.  Obviously,  how- 
ever, whatever  else  may  be  in  doubt,  it  is  certain  that  the 
Lord  Chancellor  gave  no  sanction  whatever  to  the  conten- 
tion that,  as  a  remainder ,  the  limitation  could  not  be  bad  for 
remoteness.  On  the  contrary,  by  carefully  adverting  to  the 
fact  of  the  remainder  in  that  case  being  destructible,  his  lord- 
ship shewed  (to  say  the  very  least)  that  he  intended  not  to 
adopt  that  doctrine  for  any  purpose  ;  for  if  a  remainder,  qua 
remainder,  cannot  be  too  remote,  it  is  beside  the  question  to 
speak  of  its  being  either  destructible  or  not  destructible  as  an 
element  in  the  inquiry  whether  it  is  valid.  It  would  be  satis- 
factory to  be  able  to  refer  the  opinion  delivered  by  Lord 
Brougham  in  this  case  to  the  same  considerations  which  weighed 
with  the  Lord  Chancellor.  But  there  are  some  observations  in 
the  earlier  part  of  his  lordship's  opinion  as  reported  which  cannot 
well  be  reconciled  with  the  ground  taken  by  Lord  Cottenham, 
and  still  less  (as  the  writer  humbly  ventures  to  think)  with  the  his- 
tory and  actual  stateof  the  law  of  Perpetuities.  One  passage,  how- 
ever, follows,  which  places  the  decision  on  a  consistent  footing. 
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"Now,  having  said  tliiis  much  ou  the  grounds  of  the  doctrine  of 
remoteness,  it  appears  to  nie  that  it  has  been  erroneously  im- 
ported in  this  case.  There  cannot  be  remoteness  here,  for  the 
preceding  estates  arc  all  capable  of  being  barred."  Rut, 
following  upon  this  passage,  is  an  observation  suggesting  the 
very  same  inference  which  has  been  already  adverted  to 
as  rendering  the  meaning  of  the  Lord  Chancellor  some- 
what doubtful.  For  liOrd  Brougham  says, — "And  if  this 
limitation  in  question  be  a  contingent  remainder,  it  will  go 
with  the  preceding  estate."  But  could  not  a  springing  or 
shifting  use  equally  have  been  barred  ?  and  yet  it  would  not 
have  l)een  barred  merely  as  "  going  with  the  preceding  estate." 
The  destructibility  of  the  limitation  had  no  necessary  con- 
nexion with  its  character  or  status  as  a  contingent  remainder. 

In  fine,  of  this  case  of  Cole  v.  Sewell,  after  all  the  prominence 
given  to  it  upon  the  question  of  remoteness  in  limitations  of 
remainders,  the  lame  and  impotent  conclusion  is  precisely  that 
which  Lord  Brougham  has  indicated : — The  doctrine  of  remote- 
ness was  erroneously  im})orted  into  the  case. 

The  other  views  upon  the  general  question  of  remoteness  in 
limitations  of  remainders,  may  here  be  introduced,  before 
proceeding  to  examine  that  which  has  been  stated  as  the  first. 

Secondly.  The  view  advanced  by  jNIr.  Jarman  {j),  and  the 
writer  (K)  (with  all  submission  to  the  very  learned  l^ord  Chan- 
cellor of  Ireland)  is  the  direct  negative  of  the  preceding  one  : 
they  hold  that  the  rule  of  law  as  to  the  vesting  of  remainders 
is  not  to  be  construed  and  docs  not  operate  in  the  manner 
suggested,  and  does  not  provide  any  guarantee  against  undue 
remoteness  in  remainders. 

Thirdly.  But  the  writer  is  constrained  to  differ  from  Mr. 
Jarman  (?)  and  others  (m),  when  they  regard  the  rule  against 
Perpetuities  as  a  mere  amplification,  or  as  a  new  or  more  definite 
and  precise  development  of  the  old  doctrine  disallowing  a  pos- 


0')  2  Jarm.  WiUs,  733.  (0  2  Jarm.  WiUs,  734. 

(k)  Treat.  Perp.  41G.  (/«)  Law  Mug.  vol.  31,  p.  3G2. 
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sibility  upon  a  possibility.  He  submits  (n)  that  that  doctrine 
is  at  the  present  day  entirely  exploded  in  reference  to  limita- 
tions of  remainders,  or,  at  least,  that  the  Perpetuity-rule  is  of 
original  and  independent  operation. 

Fourthly.  Some,  again,  (o)  consider  that  as  to  cases  not 
^vilhin  the  8  &  9  Vict.  c.  106,  s.  8,  the  destructibility  by 
tortious  means  of  contingent  remainders  protected  them  from 
all  possible  objection  of  remoteness,  and  that  remainders 
might,  therefore,  be  originally  limited  without  regard  to 
remoteness  either  in  objects  or  contingencies,  and,  as  a 
necessary  consequence,  that  they  might  also  in  the  event  take 
effect,  irrespectively  of  the  laws  of  Perpetuity,  if  not  actually 
destroyed  by  the  tenants  of  the  particular-estate. 

Fifthly.  Another  opinion  to  be  met  with  in  the  Profession  is, 
that  the  rule  prohibiting  a  possibility  upon  a  possibility  is  still 
of  force,  and  that,  although  it  will  not  now  avail  to  condemn 
a  limitation  on  the  ground  of  the  mere  multiplication  of  pos- 
sibilities in  the  choice  of  objects  or  events,  it  yet  prohibits  the 
limitation  of  a  contingent  remainder  after  a  life-estate  to  a 
person  unborn,  so  as  not  only  to  prevent  such  ulterior  estate 
from  taking  effect  in  the  event  of  its  becoming  capable  of 
vesting  during  the  continuance  of  the  freehold  estate  originally 
contingent,  but  also  to  disallow  its  being  limited  in  any 
manner  implying  a  possibility  that  it  should  do  so. 

Whether  there  are  any  minor  variations  or  shades  of  differ- 
ence in  opinion  besides  those  here  indicated,  it  is  impossible 
to  say,  but  it  will  probably  be  found  that  the  views  now 
detailed  adequately  represent  the  present  condition  of  the 
controversy. 

First.  The  real  point  at  issue  in  reference  to  the  first  of  the 
positions  above  stated  contemplates  (as  already  shewn  (p)  ) 
the  precise  meaning  and  effect  of  the  fundamental  rule  in  the 
law  of  remainders,  that  every  remainder  must  vest  and  take 
effect  during  the  continuance  or  at  the  determination  of  the 

(n)  Treat.  Perp.  419,  601,  602.  2  Prest.  Abst.  114. 

(o)  See   8  Jurist,  23.     El  vide  (p)  Treat.  Perp.  410. 
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particular-estate.  We  have  already  seen  what  is  the  effect  of" 
this  rule  when  the  rcmainiler  is  limited  in  dependance  upon  a 
life-estate  or  life-estates,  jriven  to  a  j)erson  or  persons  in  esse,  but, 
in  order  to  ascertain  the  true  meaning  and  operation  of  the  rule, 
it  is  necessary  we  should  proceed  to  apply  it  to  other  and  more 
complex  forms  of  limitation.  And,  to  exhibit  the  connexion 
of  the  rule  with  the  present  subject,  it  is  only  necessary  to 
suppose  the  case  of  a  limitation  to  A.  for  life,  with  remainder 
to  his  eldest  son  (unborn)  for  life,  with  remainder  to  his  issue; 
or  any  other  case  where  there  are  two  or  more  life-estates  not 
all  limited  to  persons  in  esse  and  in  reference  to  which  ulterior 
limitations  might  be  too  remote,  if  the  objection  were  not 
precluded  by  the  rule  under  consideration.  That  all  the 
limitations  subsequent  to  the  first  are  and  must  take  etfect  as 
remainders,  is  indisputably  clear.  Does,  then,  the  estate  of  A. 
alone  constitute  the  particular-estate,  not  only  to  the  remainder 
of  his  unborn  son,  but  also  to  the  ultimate  remainder  of  the 
grandchild  ?  In  fact,  must  that  ultimate  remainder,  in  order 
to  take  effect  at  all,  vest  during  the  continuance  of  A.'s  estate  ? 
Or,  on  the  other  hand,  do  the  two  life-estates  together,  or 
does  each  of  them  in  its  turn,  form  the  particular-estate, 
during  the  continuance  of  either  or  any  part  of  which  the 
ultimate  remainder  may  take  effect?  If  the  former  view 
hold,  the  remainder  cannot  possibly  be  too  remote ;  if  the 
latter,  it  may. 

The  construction  of  the  rule  to  which  the  writer  is  com- 
mitted, and  which  in  all  deference  he  ventures  to  re-affirm, 
is  {q),  that  until  the  contingency  arises  the  interest  depending 
on  it  must  be  supported  by  some  preceding  particular-estate 
of  freehold  vested  in  interest,  and  in  relation  to  which  the 
estate  to  arise  on  the  contingency  is  a  remainder,  and  that  the 
remainder  must  vest  in  interest  before  the  determination  of 
such  vested  estate,  or  in  the  instant  in  which  that  estate  deter- 
mines ;  and    it    is    clear,    therefore,    that    when    the  freehold 

(r/)  Treat.  Terp.  411. 
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secondly  limited  vests  at  or  before  the  determination  of 
the  first  freehold  interest,  the  ulterior  contingent  remainder 
continues  to  be  supported  by  a  preceding  vested  estate 
(during  the  subsistence  of  the  first  freehold,  by  it,  and  after 
its  expiration,  by  the  subsequent  particular-estate) ;  and  that 
the  rule  will  be  satisfied  if  that  remainder  be  capable  of  taking 
effect  at  the  determination  of  the  vested  interest  by  which  it 
is  so  preceded. 

Now  (without  repeating  arguments  already  advanced),  in  order 
to  see  what  is  the  proper  scope  and  force  of  the  rule  as  to  the 
vesting  of  remainders,  apart  from  any  particular  explication  it 
may  have  received,  its  original  spirit  and  design  must  first  be 
ascertained.  That  rule  is  strictly  and  entii-ely  in  pari  materia 
with  the  other  fundamental  doctrine,  that  a  contingent  re- 
mainder of  freehold  must  have  a  particular-estate  of  freehold 
to  support  it ;  and  both  these  rules  are  developments  or  prac- 
tical illustrations  of  the  grand  feodal  doctrine  that  the  freehold 
seisin  must  never  be  unrepresented  by  an  owner, — that  same 
doctrine,  of  which  the  kindred  rule,  that  an  estate  of  freehold 
cannot  be  created  to  commence  in  futuro,  is  also  a  genuine 
offshoot.  Apart  from  this  principle,  the  rule  in  question  is 
unmeaning,  arbitrary  and  baseless ;  and  when,  therefore,  it  is 
saitl  that  the  particular-estate  supports  the  remainder,  the  only 
sense  in  which  the  office  of  the  particular-estate  is  to  be  so 
understood,  is,  that  it  is  the  estate  which  keeps  the  seisin  full 
during  the  abeyance  of  the  remainder.  There  is,  un- 
doubtedly, no  magic  in  the  connexion  between  the  freehold 
estate  and  the  contingent  remainder,  and  it  should  be  denuded 
of  the  cloudy  mysteriousness  with  which  the  technical  lan- 
guage wherein  it  is  clothed  is  apt  to  surround  it. 

The  next  observation  is,  that  if  the  operation  of  the  rule  in 
any  given  case  is  not  expressly  pointed  out  by  it,  or  by  the  ge- 
neral law  or  its  received  exponents,  the  applicability  and  effect 
of  the  rule  in  that  case  must  be  determined  by  reference  to  the 
principle  which  pervades  it  and  to  which  its  origin  is  to  be 
attributed. 
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Now,  it  is  perhaps  not  incorrect  to  say  that  in  no  reputable 
authority  is  it  laid  down,  in  what  sense  the  rule  is  to  be  taken 
in  cases  where,  of  several  freehold  estates  preceding  a  con- 
tingent remainder,  one  of  them  is  itself  contingent  as  limited 
to  a  person  unborn  (r).  In  all  our  great  text-books  and  autho- 
rities, the  same  phrase  "  particular-estate"  constantly  occurs, 
but  its  meaning  and  application  under  the  circumstances  sup- 
posed are  never  discovered  to  us,  nor  does  occasion  appear  to 
have  ever  arisen  for  the  judicial  consideration  of  the  question; 
although,  as  is  afterwards  remarked,  there  have  been  several 
decisions  plainly  implying  the  reverse  of  the  construction  under 
review.  There  is,  however,  a  very  satisfactory  statement 
of  the  doctrine  applicable  to  the  case  of  successive  limitations 
of  vested  estates  of  freehold,  which  shews  clearly  enough  that 
the  estimate  of  the  general  rule  formed  by  Lord  Chief  Baron 
Gilbert  {s)  was  precisely  that  here  put  forth.  "  The  particular 
estate  being  the  sole  time  of  limitation  in  which  these  contin- 
gencies  are  to  take  place,  the  merger  of  that  estate  is  the 
destruction  of  the  remainders;  and  this,  whether  such  re- 
mainders be  limited  at  common  law  or  by  way  of  use.  But 
then  every  particular  estate  upon  which  such  remainders 
depend  must  be  taken  away ;  for  the  remainder  is  the  remain- 
ing part  of  each  particular  estate,  when  there  are  more  than 
one  in  the  limitation ;  and  each  particular  estate  is  the  time 
appointed  by  law,  when  such  contingent  remainders  are  to 
vest ;  and  therefore  the  destroying  of  one  of  these  particular 
estates  is  no  destruction  of  the  remainder." 

But,  treating  it  as  entirely  res  integra,  we  may  proceed  to 
the  observation  that  the  original  reason  and  principle  of  this 

(r)  An   opinion   of  Mr.    Yorke  bility  on  a  possibility,  which  renders 

(afterwards    Lord   Hardwicke)    is  it  inapplicable  to  the  present  divi- 

indeed  extant  (see  2  Ca.  &  Op.  440)  sion  of  our  subject, 

which  may  seem  to  be  an  excep-  (s)  See   Bac.    Abr.    tit.    "  Re- 

tion,  but  it  was  at  variance  with  mainder  and  Reversion"  D.,  stated 

the  sentiments   of  Mr.    Booth    in  to   be   a   treatise   written   by   the 

the  same  case,   and   is,  moreover,  learned  judge  above  named, 
grounded  on  the  notion  of  a  possi  • 
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important  rule  do  not  in  any  degree  require  that  contingent 
remainders  should  vest  during  the  continuance  of  freehold 
estates  vested  from  their  inception,  as  contra-distinguished 
from  estates  originally  limited  in  contingency,  inasmuch  as, 
if  the  latter  vest  and  take  effect  at  the  determination  of  the 
former,  and  the  ulterior  contingent  remainder  vest  during  the 
continuance  or  at  the  determination  of  the  last  subsisting  free- 
hold estate,  there  is  at  no  time  and  in  no  event  any  abeyance 
of  the  freehold  seisin,  and  the  rule  of  law  is  in  no  wise  in- 
fringed. During  the  whole  period  intervening  between  the 
creation  of  the  estates  and  the  vesting  of  the  remainder,  that 
remainder  is  supported  by  vested  particular-estates  of  freehold, 
and  the  circumstance  that  one  of  these  intermediate  estates  for 
life  was  originally  itself  a  contingent  remainder,  cannot  possibly 
affect  the  conclusion,  since,  not  only  while  it  was  a  contingent, 
but  also  while  a  vested  interest,  in  expectancy,  the  ulterior 
remainder  was  sustained  by  the  prior  vested  freehold,  and  its 
successor  only  afforded  that  support  when  it  attained  the 
character  of  a  vested  estate  in  possession.  If  it  never  take 
effect  in  possession,  the  contingent  remainder  is  supported 
solely  by  an  estate  originally  vested,  and  it  will  fail,  if  it  do 
not  take  effect  before  or  at  the  determination  of  that  estate. 

The  conclusion  from  these  considerations  seems  irresistible, 
—  that  there  is  nothing  in  the  rule  of  law  which  requires  a 
contingent  remainder  to  vest  during  the  continuance  or  at 
the  determination  of  the  particular-estate,  to  preclude  a  free- 
hold interest  for  life  which  may  itself  have  been  originally 
contingent,  from  filling  the  character  of  particular-estate  to  an 
ulterior  contingent  remainder,  after  it  has  taken  effect  in  pos- 
session ;  or,  in  other  words,  that  the  term  "  particular-estate" 
is  not  confined  to  freehold  estates  originally  vested. 

There  are  still,  however,  several  collateral  considerations  of 
which  it  may  be  well  to  disencumber  the  subject,  and  some 
also  which  are  available  in  support  of  the  conclusion  just 
expressed. 

Thus,  it  may  be  remarked   that  the  contingent  remainder, 
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in  the  case  supposed,  is  not  at  any  time  prior  to  its  vesting 
open  to  the  objection  of  being  preceded  by  a  mere  contingent 
interest  of  freehold,  inasmuch  as  the  only  interest  originally 
limited  in  contingency  has  (ex  hr/pothesi),  at  the  time  of  its 
standing  in  the  relation  of  a  preceding  estate,  within  the 
meaning  of  the  rule  as  to  particular-estates  and  remainders, 
become  a  vested  freehold  interest  in  possession,  and,  so  far  as 
regards  its  (piality,  therefore,  capable,  if  necessary,  of  sup- 
porting a  contingent  remainder. 

Again,  it  must  be  clear  that  the  question  is  not  adversely 
concluded  by  the  remark  of  Blackstone (^),  that  "there  can 
be  no  intervening  estate  between  the  particular-estate  and  the 
remainder  supported  thereby,"  since  the  qiiccstio  vexata  still  is, 
ichat  interest  constitutes  the  particular-estate  to  each  several 
remainder ;  and  it  is,  moreover,  plain,  on  reference  to  the 
authority  quoted  by  the  great  Commentator,  that  the  objection 
he  had  in  view  simply  pointed  to  the  intervention  of  a  period 
of  time  between  the  determination  of  the  particular-estate 
and  the  commencement  of  the  remainder.  lie  simpl}',  in 
fact,  intended  to  say,  as  it  has  with  greater  precision  been 
expressed  («),  that  if  there  is  any  intervening  undisposed  of 
portion  of  seisin  between  the  determination  of  a  prior  interest 
and  the  commencement  of  a  subsequent  contingent  interest, 
such  subsequent  interest  cannot  take  effect  as  a  remainder, 
because,  when  the  period  of  the  determination  of  the  prior 
interest  arrives,  the  subscciucnt  contingent  interest  fails,  for 
the  same  reasons  as  a  contingent  interest  [v)  which  is  limited 
to  take  effect  as  a  remainder  after  a  chattel. 

Further,  in  the  case  of  one  of  several  freehold  interests  being 
contingent  in  event  only,  it  appears  impossible  to  contend  that, 
after  the  vesting  of  such  estate,  it  is  not  equally  capable  in  its 
turn  of  supporting  a  contingent  remainder,  with  the  vested 
freehold  interest  by  which  that  remainder  was  originally  and 


(0   2  Com.  168.  (Original  View),  p.  442. 

(?/)  Smith's    F.    C.    R.    vol.    2,  (r)   Q«.  of  freehold  ? 
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from  the  first  preceded  (w).  Thus,  if  there  be  a  limitation  to 
A.  for  life,  remainder  to  B.  if  he  survive  C,  remainder  (con- 
tingent on  the  same  event)  to  all  the  children  of  B.,  there 
cannot  be  a  doubt  that,  if  B.'s  life- estate  vests  and  takes  effect 
in  possession,  his  children  born  as  well  after  as  before  the 
determination  of  A.'s  interest,  would  be  entitled  to  participate 
under  the  ultimate  remainder.  But,  can  the  mere  circum- 
stance that  the  contingency  of  one  freehold  interest  is  in  the 
object,  and  of  another,  in  the  event,  occasion  so  complete  a 
variance  in  the  scope  and  capacity  for  taking  effect  of  the 
respective  ulterior  remainders  ? 

And  this  leads  us  to  observe  that,  in  the  case  of  a  gift  to  A. 
for  life,  remainder  to  his  unborn  son  for  life,  remainder  to  his 
children,  the  consequence  of  holding  that  the  ultimate  remain- 
der must  vest  at  the  determination  of  the  first  freehold  estate 
is,  that  of  several  children  of  A.'s  son,  those  only  who  are 
living  at  the  decease  of  the  grandfather  can  claim  under  the 
limitation.  It  has  been  already  said  that  when  property  is 
limited  to  a  class  of  persons  by  way  of  remainder,  those  mem- 
bers only  of  the  class  are  entitled,  who  are  in  esse  at  the  time 
of  the  determination  of  the  particular-estate ;  but  it  may  be 
well  doubted  whether  objects  coming  into  existence  during 
the  subsistence  of  an  actual  preceding  freehold  interest, 
although  not  until  after  the  determination  of  the  first  vested 
estate,  could  be  excluded  upon  that  ground ;  nor  is  it  a  petitio 
principii  or  an  argument  within  a  circle,  to  apply  the  conclusion 
as  a  test  of  the  meaning  to  be  put  upon  the  term  "  particular- 
estate." 

Yet  further,  it  is  clear,  since  it  is  admitted  by  all  that,  in 
the  case  of  two  freehold  estates  originally  vested,  that  for  the 
time  being  in  possession  forms  the  particular-estate,  and  that 
if  the  contingent  remainder  vests  before  the  determination  of 
the  last  subsisting  estate,  it  is  good,  no  objection  can  be  taken 
to  the  transmutation  of  the  term  particular-estate  (when  the 

C"0  2  Jarm.  Wills.  733. 
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latter  of  the  two  partial  interests  is  contingent)  from  the  first 
estate  which  was  originally  vested,  to  the  second  when  it  vests 
and  takes  effect  in  possession,  or  rather,  to  the  includmg 
both  the  freehold  interests  under  the  designation  of  particular- 
estate,  and  the  establishment  of  the  ultimate  remainder  on  its 
vesting  during  the  continuance  of  any  part  or  portion  of  that 
estate. 

And,  once  more,  if  a  limitation  were  made  to  A.  for  life, 
remainder  to  his  children  (unborn i  successively  in  tail,  remain- 
der to  the  children  of  B.  (a  person  in  esse)  successively  in  tail, 
and  the  estates- tail  of  the  children  of  A.  (there  being  such, 
but  their  estates  not  being  barred,)  should  naturally  expire,  it 
is  plain  no  inquiry  would  be  made,  for  the  purpose  of  ascer- 
taining the  validity  of  the  ulterior  remainder,  whether  there 
were  children  of  B.  in  existence  at  the  decease  of  A.,  but  any 
such  children  or  their  issue  living  at  the  time  of  tlie  failure  of 
the  prior  estates-tail  would  be  entitled  ;  and  yet  no  assignable 
difference  exists  between  the  supposed  case  and  the  case  where 
the  intermediate  estate  is  not  a  descendible  freehold. 

In  the  preceding  observations  it  has  been  assumed  as  indis- 
putable, that  the  common  law  rule  relative  to  the  vesting  of 
remainders  has  reference  to  tenure ;  and,  indeed,  such  has 
been  the  almost  universal  (and  is,  beyond  doubt,  theoretically 
the  most  correct)  opinion  upon  the  subject.  Granting,  how- 
ever, as  is  supposed  by  some  (x),  that  the  rule  is  not  at  all  or 
not  solely  referrible  to  such  grounds,  but  that  it  is  simply,  or  to 
some  extent,  directed  to  the  preservation  of  an  uninterrupted 
connexion  between  the  particular-estate  and  the  remainders, 
as  being  in  the  consideration  of  law  merely  several  parts  of 
one  whole  estate,  and  iigainst  the  creation  or  origination  of 
infinitesimal  portions  or  fractions  of  ownership,  it  should  seem 
that  the  influence  of  the  considerations  flowing  frouj  that  doc- 
trine tend  u\  the  same  direction  as  those  already  indicated.  I'or, 
it  is  obvious  tliat,  if  such  be  the  sanctions  of  the  rule,  their  inte- 

(.c)  3  Re.  Pr.  Com.  Kop.  J;?,  24. 


120  REMOTENESS    IN    LIMITATIONS   OF    REMAINDERS. 

gritjis  maintained  by  the  due  succession  of  estates  and  interests 
immediately  upon  one  another  without  any  lapse  or  interval ; 
and  to  the  attainment  of  that  object  it  is  in  no  wise  necessary  to 
place  any  restriction  upon  the  vesting  of  the  several  interests, 
so  as  they  take  place  in  their  proper  order,  whether  as  originally 
appointed,  or  modifiedly  according  to  the  course  of  events. 

And,  in  harmony  with  this  conclusion,  it  is  observable  that, 
in  reference  to  the  essence  or  intrinsic  nature  of  remainders,  it 
has,  on  good  authority  iy),  been  declared,  that  it  is  the  unin- 
terrupted succession  of  future  estates  which  properly  constitutes 
remainders;  any  interval  of  time  which  is  interposed  between 
estates  in  succession  having  the  effect  of  destroying  the  next 
and  every  subsequent  estate,  if  any. 

And,  lastly,  it  is  particularly  remarkable  that  the  very  eminent 
lawyer,  Chief  Baron  Gilbert  [z),  as  if  perceiving  the  inefficiency 
of  general  principles  to  preclude  the  limitation  of  remote 
remainders,  has  actually  assigned  the  tendency  of  such  estates 
to  remoteness  as  the  principal  basis  of  the  rule  requiring  them 
to  vest  at  the  determination  of  the  particular-estate, — thus 
apparently  confounding  cause  and  effect,  and  that,  too,  incom- 
patibly with  the  plain  fact  that  at  the  balmy  period  of  common 
law  strictness  in  which  the  rule  in  question  took  its  origin,  the 
evils  of  Perpetuity  were  not  so  much  as  imagined,  still  less, 
provided  against. 

It  seems,  then,  upon  all  the  considerations  which  can  be 
brought  to  bear  upon  the  subject,  that  there  is  nothing  in  the 
intrinsic  force  of  the  doctrines  which  govern  common  law  re- 
mainders, apart  from  the  Rule  against  Perpetuities,  to  preclude 
future  interests  by  way  of  remainder  from  being  limited  in  due 
order  to  successive  generations  of  issue,  or  other  unascertained 
objects,  or  upon  indefinite  contingencies,  however  remote,  or 
from  taking  effect  agreeably  to  those  rules  in  the  course 
pointed  out  by  the  limitations.  So  far,  consequently,  as 
respects  the  force  of  those   doctrines,  there  appears   to  be  a 

(y)  3  Re.  Pr.  Com.  Rep.  23. 

(z)   See  the  quotation  ;  3  Re.  Pr.  Cora.  24. 


i 


RRMOTENESS    IN    LIMITATIONS    OF    REMAINDEUS.  121 

necessity  for  the  application  of  the  laws  against  remoteness  to 
contingent  remanders  limited  upon  remote  contingencies,  as 
strong  as  can  be  supposed  in  regard  to  the  strictest  executory 
devise  or  springing  or  shifting  use,  antl  the  conclusion  cannot 
be  avoided  that  such  remainders  are  in  fact  within  the  Rule 
against  Perpetuities. 

It  has  been  already  intimated  that  the  opinion  of  the  very 
learned  Mr.  Fearne  confirms  this  view  [a],  and,  in  order  to 
place  the  point  beyond  doubt,  it  may  be  well  shortly  to  state  a 
case  in  which  that  opinion  was  practically  exhibited.  The 
case  (h)  related  to  copyholds :  but  this  does  not  render  the 
authority  less  apposite  ;  for,  although  contingent  remainders  in 
copyhold  property  are  not  destroyed  by  the  forfeiture  or  other 
premature  determination  of  the  particular-estate  before  they 
arc  capable  of  vesting,  they  are,  nevertheless,  under  the  like 
obligation  with  such  remainders  in  freeholds  (though  upon 
different  grounds)  of  taking  effect  on  the  natural  or  ordinary 
expiration  of  the  particular-estate  (c).  Any  construction, 
therefore,  which  that  rule  receives  in  regard  to  freehold  pro- 
perty must  (it  should  seem)  be  equally  applicable  to  copyholds; 
and  the  converse.  Limitations  in  a  surrender  were  made  in  the 
following  terms: — "Prcefato  A.  B.,  pro  et  durante  termino  vitas; 
et  post  ejus  decessiim,  M.  uxori  prcefati  A.  B.,  pro  termino  vitce  ; 
et  post  decessum  prcBfatorum  A.  B.  et  M.  B.  et  diutius  viventis, 
tunc  seniori  exitu  masculo  de  corporibus  dictorum  A.  B.  et  M. 
legitime  procreato  vel  procrcando;  et,  pro  defectu  ullius  exitus 
masculi  de  corporibus  prcedictis,  tunc  exitui  feminino  de  corpo- 
ribus prcBdictorum  A.  et  M.  ;  et  pro  defectu  talis  exitus,  tunc 
rectis  hcBredibus  prcefati  A.  B.  in  perpetuum.'''  After  observing 
that  the  limitation  to  the  eldest  son  passed  only  a  life-interest, 

(rt)  Cont.  Hem.  p.  502.    It  ought  tioned  to  the  value  of  \\h  authority, 

almost  to  excite  surprise,  that  so  {b)  F.  Po.sth.  '294 — 298. 

emphatic    a   declaration   from   the  (c)  Gilb.  Ten.  265,  266.  F.  C.  R. 

pen  of  Mr.  Fearne  upon   a  point  320,     10th    edition,    and    Smith's 

which   intimately   concerns  contin-  Original  View,   450.     Scriv.   Cop. 

gent  remainders,  has  not  had  weight  477,  480. 
in  the  present   discussion  propor- 
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and  that  the  limitation  to  the  issue  female  was  equally  re- 
stricted, and  failed  on  account  of  there  being  issue  male,  and 
that  if  the  remainder  to  the  right  heirs  of  A.  B.  were  good  it 
would  unite  with  his  Hfe-estate  and  confer  a  vested  remainder 
in  fee,   expectant  on  the  estate  for  life  in  the  eldest  son, 
Mr.  Fearne  proceeded  to  say, — "The  difficulty  is,  how  the 
limitation  in  the  surrender  to  the  right  heirs  of  A.  B.  is  to 
be  supported,  being  after  a  failure  of  any  male  issue  of  the 
bodies  of  him  and  his  wife,  without  a  preceding  limitation 
extended  to  that  period ;  for  if  it  depended  on  a  default  of  any 
issue  male ;  that  is,  on  the  event  of  there  being  no  issue  male, 
then  it  failed  by  reason  of  the  existence  of  such  issue  male  ; 
and  if,  on  a  general  failure  of  issue  male  at  any  time,  then,  as 
a  remainder,  it  could  not  take  effect  unless  such  default  of  issue 
happened,  at  furthest,  by  the  expiration  of  the  preceding  estates, 
viz.,  the  deceases  of  A.  B.  and  his  xmfe  and  their  eldest  son ;  and 
that  will  not  be  the  case,  if  any  issue  male  of  A.  B.  should 
be  living  at  the  death  of  his  eldest  son  D. ;  and  it  seems  to 
me  too  remote  in  any  other  view."     And,  again,  with  regard 
to  the  eventual  failure  of  the  limitation  to  the  issue  female, — 
"  When  the  ulterior  limitation  is  not  confined  to  the  failure 
or  determination  of  the  preceding  estate,  but  is  made  to  de- 
pend on  an  event  collateral  thereto,  then,  unless  such  event 
happens  by  the  time  that  all  the  preceding  estates  determine,  (if 
not  supported  by  a  trust)  I  apprehend  it  fails  of  course,  as  well 
in  the  case  of  copyholds  as  freeholds.''''     Here,  it  will  be  ob- 
served   that   the  life-interest   of  the    eldest  son,   which   was 
allowed   to  stand  as   the   particular   estate   to    the  ultimate 
contingent  remainder,  was  (to  all  appearances)  itself  originally 
contingent  as  being  limited  to  a  person  unborn;  or,  if  D., 
who    eventually    became    entitled    under   the    description  of 
eldest  son,  was  living  at  the  creation  of  the  estates,  and  so  the 
remainder  for  life  to  the  eldest  son  was  from  the  first  vested, 
it  cannot  be  supposed   that  the  general   observations  of  the 
learned  writer  were  especially  directed  to  that  circumstance, 
but  would   have   applied  equally   to    the  estate   of  any  per- 
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son  who  might  have  become  entitled  as  eldest  son  by  the 
death  of  D.,  although  not  in  existence  at  the  date  of  the 
settlement. 

Secondly  and  Thirdly.  The  subordinate  variance  in  opinion 
as  to  the  process  whereby  the  conclusion  which  has  been  stated 
is  arrived  at,  relates  to  the  extent  of  the  connexion  between 
the  modern  rule  of  Perpetuity  and  its  older  ally,  the  doctrine 
as  to  a  possibility  upon  a  possibility.  That  such  a  doctrine 
flourished  in  the  time  of  Lord  Coke,  no  one  at  all  acquainted 
with  his  Reports  can  for  a  moment  deny ;  and  it  may  with 
equal  facility  be  admitted  that,  in  giving  currency  to  the 
notion,  the  judges  were  influenced  by  an  indistinct  perception 
of  the  possibility  of  effecting  ingenious  dispositions  of 
property  devious  from  the  rigid  line  and  strict  rule  of  the 
common  law.  But,  the  most  cursory  glance  at  the  illus- 
trations by  which  its  great  admirer  sought  to  unfold  its 
meaning,  must  convince  every  one,  how  utterly  idle  it  is 
to  attempt  to  refer  the  doctrine  to  any  precise  notion,  or  to 
base  it  upon  any  intelligible  principle ;  nor  is  it  less  true  that 
the  most  comprehensive  construction  of  the  descriptions  of  the 
doctrine  furnished  by  its  professors,  leaves  us  without  the 
slightest  ground  for  supposing  that  freedom  of  alienation  was 
an  object  at  all  influential  in  its  discovery  or  application.  In 
a  word,  the  conclusion  seems  inevitable,  that  {d)  this  doctrine, 
while  it  embraced  many  limitations  of  future  estates  that  would 
have  been  equally  void  under  the  modern  perpetuity  rule, 
and  likewise  some  that  would  have  been  not  void,  yet  failed  to 
meet  others  which  are  clearly  condemned  by  the  latter,  and, 
therefore,  afforded  no  guarantee  against  undue  remoteness  in 
common  law  estates ;  but  that,  at  the  same  time,  its  effect 
unquestionably  was,  to  deter  donors  and  settlors  from  the 
grant  and  reservation  of  future  rights  of  a  remote  chnractcr,  on 
account  of  the  indefinite  nature  and  oblique  operation  of  the 

(rf)  Treat.  Perp.  603. 
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doctrine,  and  the  consequent  uncertainty  as  to  how  far  the 
dispositions  in  question  might  be  affected  by  it. 

It  should  seem,  then,  that  the  identification  of  the  two 
rules  which  has  been  thought  so  advantageous  {e)  is  not 
tenable  (/) ;  nor  will  the  alternative  be  the  continuance  of 
anomalous  and  inconvenient  distinctions,  if  we  are  at  liberty 
to  hold  that  the  scholastic  figment  of  the  seventeenth  century 
is  (so  far  as  respects  the  law  of  remainders  at  least),  for  all 
influential  purposes,  to  be  at  the  present  day  entirely  discarded. 
That  such  an  opinion  is  not  deficient  in  respectable  support, 
the  judgment  of  Sir  Edward  Sugden  {</),  in  the  case  of  Cole  v. 
Seicell,  independently  of  various  other  authorities  formerly 
quoted  (Ji),  sufficiently  testifies. 

It  is  difficult,  moreover,  to  sympathize  with  the  objection 
anticipated  by  a  learned  writer  (i),  as  the  consequence  of  dis- 
sociating the  laws  against  Perpetuities  from  the  doctrine  as  to 
common  and  double  possibilities,  in  the  transgression  of 
judicial,  and  the  intrusion  upon  legislative  authority  which 
it  is  said  to  suppose.  The  establishment  and  application  of 
those  laws  may  or  may  not  be  open  to  such  an  objection  (and 
their  utility  certainly  will  not  suffer  from  the  recognition  of 
their  judicial  extraction);  but,  granting  that  such  an  objection 
might  exist,  it  assuredly  cannot  be  obviated  by  maintaining 
a  connexion  between  the  perpetuity-rule  and  the  doctrine 
upon  possibilities,  since  no  traces  of  the  doctrine  upon  possibili- 
ties (venerable  as  is  its  aspect)  are  to  be  discovered,  until  after 
the  introduction  of  those  executory  estates  and  interests  in 
relation  to  which  it  is  that  an  encroachment  on  the  part  of 
the  judicature  is  supposed,  and  alone  can  be  supposed. 

(e)  2  Jarm.  Wills,  734.  (g-)  2  Con.  &  Law.  360 ;  4  Dr. 

(/)  See  some  cogent  reasoning  &  War.  28,  32. 
as  to  the  expansion  of  the  double  (/<)  Sec   these  cited   in    Treat, 

iwssibility  doctrine  into  the  modern  Perp.  612,  613. 
Rule  against  Perpetuities,  in  8  Jur.  (/)   2  Jarm.  Wills,  734,  735. 
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It  is  said  that  there  is  no  warrant  tor  applying  to  remainders 
the  provisions  of  the  Rule  against  Perpetuities  because  no 
such  rule  was  recognized  in  the  early  period  of  our  legal 
history  wjien,  although  limitations  by  way  of  remainder  were 
known,  executory  interests  may  not  have  been  introduced.  But 
what  if  it  should  appear  that  no  occasion  had  been  found  in 
that  early  period  for  such  a  restrictive  provision  ?  The  rule, 
of  course,  had  some  special  origin  :  there  must,  of  necessity, 
have  been  some  particular  predisposing  circumstance  to 
originate  it.  The  argument  is,  that  that  circumstance  was 
the  introduction  of  executory  limitations,  and  thence  it  is 
sought  to  be  inferred  that  to  the  boundary  of  executory  limita- 
tions must  be  restricted  the  operation  of  the  rule  ?  But  why  ? 
Was  an  evil  previously  tolerated  under  the  form  of  remainders, 
which,  when  introduced  under  shelter  of  executory  limitations, 
it  was  deemed  necessary  to  exclude  ?  Certainly  not :  there  is 
nothing  to  shew  that  the  evil  had  been  experienced  in  previous 
times;  still  less,  that  it  had  been  tolerated.  What  first 
exhibited  the  danger  became  the  parent  of  the  remedy :  but 
why  is  the  remedy  held  to  be  restricted  to  that  particular  case, 
when,  in  subsequent  times,  the  same  evil  shews  itself  in  other 
forms  ? 

Again,  the  objection  is,  you  introduce  an  ex  post  facto 
law  for  remainders.  It  is  difficult  to  discover  in  what  sense 
this  applies  to  remainders,  which  is  not  equally  predicable  of 
executory  interests.  Were  not  executory  interests  actual  facts 
in  our  legal  system  prior  to  the  discovery  of  a  rule  for  the  pre- 
vention of  immoderate  remoteness?  What  undue  stretch  of 
authority  is  involved  in  applying  to  remainders  a  necessary  rule 
which,  by  the  same  authority  and  no  other,  and  upon  con- 
siderations of  necessity,  was  imposed  upon  executory  interests? 

But,  in  truth,  there  is  a  mistake  in  supposing  that  remainders 
were  the  only  species  of  future  limitation  known  to  our  law 
before  the  reign  of  Henry  8,  when  executory  interests, 
as  it  is  said,  came  into  use.  If  it  can  be  shewn  that  in  that 
earlier   period   executory    interests  were    admitted,   as    well  as 
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contingent  remainders,  then  any  observation  which  is  founded 
on  the  absence  at  that  time  of  rules  against  remoteness,  would 
go  to  shew,  on  the  one  hand,  that  whatever  impropriety  attends 
the  application  of  the  rule  to  remainders  existed  equally  in  its 
application  to  executory  interests,  and,  on  the  other,  that  the 
doctrine  found  necessary  for  executory  limitations  ought  to  be 
consistently  applied  to  remainders,  unless  there  be  something 
in  the  nature  of  those  limitations  which  dispenses  with  it. 
There  would  be  no  alternative  but  the  consistent  application  of 
the  rule  to  remainders,  because,  in  reference  to  that  rule,  both 
remainders  and  executory  interests  are  in  the  same  predicament. 
Whether  it  were  contingent  remainders  or  executory  limitations 
which  furnished  the  first  and  immediate  occasion  for  the  intro- 
duction of  the  rule,  cannot,  in  this  view  of  the  matter,  be 
material  when  the  question  is,  whether  in  principle,  in  policy, 
and  in  fact,  it  does  not  equally  govern  both. 

Now,  why  was  it  that,  even  in  Littleton's  time,  a  man  might 
by  his  will,  when  authorized  by  custom  to  make  a  will,  give  to 
his  executors  a  power  to  sell  and  convey  his  land,  without 
vesting  any  estate  in  them  for  that  purpose  ?  Why  was  it 
that  in  Littleton's  time,  again,  a  man  might  by  will  transfer 
the  legal  title  to  a  reversion  without  any  attornment  of  the 
tenant?  Both  these  cases  are  put  by  Littleton  in  his  169th 
and  586th  Sections.  When  Littleton  wrote  there  was  no 
Statute  of  Uses,  and  not  any  Statute  of  Wills,  and  yet  he  tells 
us  broadly  that  a  man  who  has  no  estate  in  the  land  may, 
under  a  power  in  a  will,  effect  a  change  In  the  legal  title  to  it. 
Could  this  power  be  given  by  any  machinery  then  known  to 
the  law  appropriate  to  a  deed?  Clearly,  it  could  not  (except 
perhaps  in  the  single  case  of  a  remainder  after  a  previous  life- 
estate  "  to  such  persons  as  one  should  direct  or  appoint.")  Now, 
the  authority  thus  furnished  to  us  is  amply  sufficient  for  the 
purpose  of  investigating  the  origin  of  the  system  of  executory 
devises  as  now  known  to  our  law.  The  case  stated  by  these 
old  writers  supplies  this  clear  and  bold  result: — That  by 
devise  estates  in  land  might  be  created  in  forms  which  the 
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rules  of  the  feodal  common  law  excluded  from  the  machinery 
of  a  conveyance  or  settlement  by  deed.  None  of  the 
modern  cases  which  can  be  supposed  of  executory  limitations, 
give  any  result  more  forcible  or  striking  than  this.  The 
repugnance  to  the  rules  of  the  feodal  common  law  was  com- 
plete and  incapable  of  being  explained  away  consistently  with 
the  integrity  of  those  rules.  No  immediate  seisin  passing  out 
of  the  devisor  or  of  his  heir — the  vested  inheritance  of  the  heir 
taken  out  of  him  by  the  act  of  another — no  estate  in  that 
other  by  virtue  of  which  his  act  took  effect,  or  to  which  it 
could  be  referred.  These  were  prominent  features  in  the  case 
supposed.  And  nothing  more  opposed  to  the  rules  of  the 
common  law  is  furnished  by  the  cases  famiUar  at  the  present 
day  of  a  contingent  remainder  unpreceded  by  a  freehold 
estate,  or  a  vested  limitation  defeated  by  a  subsequent  one,  or 
a  freehold  infuturo,  or  a  fee  upon  a  fee.  There  are  different 
peculiarities  in  these  several  cases,  but  none  exceed  the  repug- 
nance to  the  rules  of  the  common  law  as  applied  to  deeds 
furnished  by  the  simple  case  of  the  power  in  executors. 
Then,  what  is  the  conclusion  which  that  doctrine  stated  by 
Littleton  warrants  and  requires  us  to  adopt?  Surely  this: — 
That  before  the  Statute  of  Uses  and  before  the  Statute  of 
Wills,  estates  in  land  might  be  created  by  will  in  forms  and 
modes  not  reconcileable  with  the  rules  of  the  feodal  common 
law  which  governed  conveyances  and  settlements  by  deed. 

If  we  inquire  what  bearing  have  the  Statute  of  Uses  and  the 
Statute  of  Wills  upon  the  question,  we  shall  find  that  the 
superior  freedom  of  limitation  of  estates  conceded  to  wills,  was 
not  derived  from  those  sources.  As  regards  the  Statute  of  Uses, 
it  is  clear  that  even  supposing  chronology  offered  no  difficulty, 
and  that  the  Statute  of  Uses  had  been  passed  before  the  power 
of  creating  estates  in  wills  unknown  to  the  rules  of  the  com- 
mon law  in  deeds  was  recognised,  yet  the  origin  of  that  power 
cannot  be  attributed  to  the  Statute  of  Uses,  because  all  the 
essential  parts  of  the  machinery  of  uses  as  comprised  and 
defined  in  that  statute  may  be  dispensed  with  in   a  will,  and 
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yet  all  the  same  powers  and  facilities  for  the  creation  of  estates 
will  exist  which  the  system  of  uses  itself  authorizes.  And 
what  of  the  Statute  of  Wills?  Are  we  to  attribute  to  any 
language  of  this  statute  (such  as  its  authority  to  devise  lands 
"  at  the  free  will  and  pleasure  of  the  devisor,")  the  origin  of  the 
power  ever  since  allowed  to  create  estates  in  land  by  will  which 
should  not  be  conformable  to  the  rules  for  limiting  estates  by 
deed.  The  words  of  the  statute  clearly  were  capable  of  giving 
this  power,  but  the  question  what  was  actually  effected  by  them, 
is  a  different  one.  The  power  of  devising  given  by  the  statute 
was  not  a  new  mode  of  alienation  then  introduced  for  the  first 
time,  but  it  was  simply  an  extension  to  all  places  of  a  power 
which  was  previously  recognized  by  the  law,  in  some  particular 
places.  If,  then,  this  limited  and  partial  power  of  devise 
which  before  existed,  might  by  law  be  exercised  in  a  manner 
devious  from  the  rules  of  the  common  law,  as  to  conveyances 
by  deed,  it  would  naturally  have  followed  that,  unless  positive 
provision  were  made  in  the  statute  to  the  contrary,  the  en- 
larged power  of  devise  would  be  attended  with  the  same 
advantages  and  incidents,  which  previously  belonged  to  the 
more  contracted  devising  power,  that,  namely,  which  was 
allowed  in  some  few  places  only.  Now,  this  is  more  than 
a  mere  historical  criticism,  when  we  consider  what  might  be 
the  consequences  of  the  total  repeal  of  the  statute  of  Henry  8, 
which  was  effected  by  1  Vict.  c.  26.  If  the  previously 
existing;  law  was  of  itself  sufficient  to  authorize  these  testamen- 
tary  limitations,  it  would,  of  course,  follow  that  the  repeal 
of  the  statute  of  Henry  8,  would  in  no  wise  affect  the 
executory  limitations  which  existed  previously  to  the  making 
of  that  statute,  unless  the  repeal  were  accompanied  with 
positive  and  express  provisions  operating  by  way  of  restriction 
or  qualification  of  the  power  conferred  by  law  before  the 
statute  of  Henry  8  was  made.  Clearly,  the  statute  of 
1  Vict,  does  not  contain  any  such  restriction  or  qualifying 
provision,  so  far,  at  least,  as  concerns  the  matters  we  are  now 
inquiring  into.    But,  on  the  other  hand,  it  contains  no  language 
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of  any  kind,  to  supply  the  place  of  those  words  in  the  statute 
of  Henry  8  which  are  sonietinies  supposed  to  have  intro- 
duced the  j)o\ver  to  create  executory  devises.  But,  will  any 
one  contend  that  that  ])()wer  has  been  abolished?  Clearly', 
it  has  not,  upon  the  view  of  our  legal  history  which  has  been 
here,  insisted  on.  By  that  argument  we  are  enabled  to  say 
that,  whatever  the  provisions  of  the  law  may  have  been  at  the 
time  when  the  statute  of  Henry  8  was  passed,  in  respect  to 
the  power  of  creating  estates  by  devise,  and  the  manner  and 
modes  of  creating  them,  they  still  subsist,  and  are  applicable  to 
the  devises  which  are  authorized  by  the  statute  1  Vict.  c.  26. 
I^et  it  be  borne  in  mind,  however,  that  if  those  powers  were 
attributable  solely  to  the  particular  expressions  in  the  statute 
of  Henry  8,  they  arc  not  applicable  to  the  devises  authorized 
by  the  statute  of  1  Vict.,  but  have  been  abrogated. 

The  result,  then,  of  this  glance  at  the  history  of  the  subject, 
is,  that  the  principles  involved  in  the  system  o^  feiuh,  pre- 
cluded certain  forms  and  methods  of  limitino;  land,  now  known 
by  the  name  of  executory  limitations :  there  was  a  power  to 
devise  land  which  was  not  a  power  proper  or  incident  to  the 
feudal  system,  but,  on  the  contrary,  existed  in  spite  of  it : 
this  power  to  devise  was  exercised  in  some  cases,  in  a  manner 
not  agreeable  to  the  principles  of  the  feudal  system  ;  i.  e., 
forms  and  methods  of  limiting  land  were  used  in  a  devise, 
which  were  precluded  by  the  feudal  system,  as  applicable  to 
assurances  inter  vivos:  then,  at  a  subsequent  time,  this  power 
of  devising,  which  was  partial  only  so  long  as  feuds  exercised 
an  uninterrupted  influence,  was  extended  and  made  general 
by  the  Legislature,  and  there  was  no  qualification  or  restriction 
annexed  to  the  manner  of  exercising  this  extended  and  more 
general  power :  and,  accordingh^,  the  result  of  this  statutory 
extension  of  the  devising  power  was,  that  the  principles  of 
law  which,  previously  to  the  statute,  authorized  the  creation  of 
executory  limitations  by  devise  under  the  custom,  became  ap- 
plicable to  the  devise  authorized  and  (Mn[)owered  bv  the  statute. 
The  thing  allowed   by  the  statute  was  the  same  in  kind  and 
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substance  with  the  thing  which  existed  before  the  statute,  and 
during  the  prevalence  of  feuds  ;  and  the  incidents  and  quahties 
which  previously  attached  to  it,  in  the  particular  instances  in 
which  it  was  allowed,  naturally  and  jjroperly  attached  to  it,  when 
extended  to  the  other  cases,  from  which,  before  the  statute,  the 
doctrine  of  feuds  excluded  it ;  and  one  of  the  most  prominent  of 
those  incidents  and  qualities  was,  the  creation  of  executory 
estates  contrary  to  the  rules  and  doctrines  of  the  feudal 
system  (on  the  ground  that  the  devise  was  not  itself  feudal). 
Where,  then,  is  the  contention  that  before  the  time  when  the 
Rule  against  Perpetuities  was  introduced,  and  occasion  for  it 
first  discovered,  a  remainder  was  the  alone  method  of  limiting 
future  estates?  and  what  becomes  of  the  inference  that  the 
Rule  against  Perpetuities  can  be  applied  to  executory  limi- 
tations only,  and  not  to  remainders?  As  the  writer  has  all 
along  said,  he  disputes  the  justness  and  sufficiency  of  the 
premiss,  even  if  proved,  to  support  the  conclusion :  but  the 
premiss  is  not  proved  ;  on  the  contrary,  it  is  unsound. 

Fourthly.  The  view  next  demanding  attention  is  that  which 
refers  the  alleged  exemption  of  contingent  remainders  from  the 
laws  of  Perpetuity',  to  their  former  destructibility  by  the  particular 
tenants:  and,  assuredly,  (although  the  statement  may  appear 
paradoxical)  of  all  the  arguments  to  be  advanced  on  that  side 
of  the  question,  this  is  at  once  the  most  palpably  inconclusive, 
and  yet,  at  the  same  time,  the  least  tangible  and  (in  that 
light)  least  susceptible  of  detailed  refutation.  For,  how  stands 
the  case?  A  contingent  remainder,  owing  to  the  feodal  im- 
perfections which  attended  it,  was  liable  to  destruction  or 
extinction  as  a  consequence  of  certain  forced  transactions 
respecting  the  particular  freehold,  or  between  the  owmer  of 
that  freehold  and  the  parties  entitled  to  subsequent  vested 
remainders.  The  destruction  by  such  means  of  these  imper- 
fect interests  was  not  permitted  by  the  law  as  an  ordinary  or 
recognised  auxiliary  to  the  transfer  of  property  by  means  of 
the  common  assurances  of  the  realm :  it  is  emphatically 
designated    and    reprobated    as    a    tort;  a    wrong  without    a 
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remedy,  it  is  true,  but  only  because  the  integrity  and  fun- 
damental principles  of  the  real  ])ropcity  system  impliedly 
necessitated  it  ;is  a  consccjuence,  and  could  not,  therefore,  at  the 
same  time,  punish  it  as  a  fraud.  The  act  is  one,  moreover, 
of  which  Chancery  will  not  admit  a  counterpart,  in  its  less 
rigid  jurisprudence ;  and  which,  when  effected  by  persons 
having  legal  interests  but  clothed  with  a  fiduciary  character, 
it  visits  with  expressive  condenuiation;  and  of  which,  again, 
it  declares  its  disapj)roval  by  its  treatment  of  titles  indebted  to 
the  destruction  of  contingent  remainders  for  their  sufficiency. 
To  represent  the  matter  in  the  mildest  form,  the  power  of 
destroying  contingent  remainders  is  one  strictissimi  juris :  the 
law  says  concerning  it,  as  our  (Courts  Christian  (though,  per- 
haps, with  less  of  plausibility)  declare  of  lay  and  heretical 
baptism,— j'?«7  non  debet,  seel  factum  valet.  Can  it  be  seriously 
laid  down,  then,  it  may  be  asked,  that  this  bare  possibiUty  of 
the  tortuous  extinction  of  contingent  remainders,  towards 
which  oiir  law  casts  only  an  averted  glance,  can  be  contem- 
plated by  that  same  law  as  a  sufficient  ground,  nay,  the  sole 
basis,  for  a  conclusion  upon  an  independent  and  integral 
subject  confessedly  the  reverse  of  its  ordinary  rule  ?  Is  there, 
by  virtue  of  the  doctrine  in  question,  such  a  perfect,  unim- 
peachable and  independent  power  of  alienation,  as  in  the 
usual  course  of  law,  in  relation  to  these  future  estates,  that  any 
assistance  from  the  ordinary  rules  for  securing  freedom  of 
alienation  is  not  only  uncalled  for,  but  absolutely  precluded? 
As  well  might  it  be  said  that  the  chance  of  executory  estates 
becoming  barred  by  lapse  of  time  under  the  Statutes  of  Limi- 
tation, is  sufficient  to  prevent  in  them  any  undue  tendency  to 
remoteness  I  an  argument  of  which  the  veriest  tyro  would 
perceive  the  fallacy. 

And  here  the  writer  cannot  but  protest  against  an  argument 
lately  advanced  upon  this  point  which  is  opposed  to  the  true 
genius,  and  derogatory  from  the  proper  dignity  of  the  law 
against  perpetuities.  In  reference  to  an  incidental  suggestion 
presented  by  Mr.  Jarmau  as  to  the  strength  of  the  influences 
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moving  tenants  for  life  in  particular  cases  to  the  destruction  of 
contingent  remainders,  it  has  been  said  (J) — "the  rule  is 
directed  against  the  inconvenience  which  is  felt  when  property 
is  tied  up:  if  no  inconvenience  \sfelt,  none  exists."  Surely, 
this  is  an  inversion  of  the  order  of  reasoning  upon  the  subject. 
The  release  of  the  property  from  its  fetters  after  a  certain 
period  is  the  direct  and  independent  object  of  the  rule,  without 
reference  to  the  feelings  or  inclinations  of  individual  owners ; 
the  law  does  not  step  in  as  an  indirect  instrument  for  effec- 
tuating private  intentions,  but  proposes  to  itself  a  distinct  and 
ultimate  purpose,  to  which  those  intentions  must  be  subser- 
vient. Inconvenience  begins  when  the  boundary  fixed  as  the 
limit  of  convenience  is  transgressed.  Were  any  less  definite 
criterion  substituted,  the  feelings  of  many  a  modern  Thellnsson 
would  be  consulted  in  a  manner  shewing  too  clearly,  how  far 
removed  with  some  was  all  sense  of  inconvenience  from  the 
locking  up  of  their  possessions. 

It  has  been  supposed  that  the  situation  of  contingent  re- 
mainders liable  to  be  destroyed  ])y  the  tenant  of  the  particular 
estate,  resembles  the  position  of  remainders  expectant  on  an 
estate  tail  liable  to  be  destroyed  by  the  recovery  of  the  tenant 
in  tail.  But  surely  this  is  not  so.  The  power  of  barring  the 
entail  is  provided  by  the  law  expressly  to  obviate  the  evils  of 
a  perpetual  entail :  it  is  a  power  which  the  law  holds  to  be 
inseparable  from  the  estate  tail;  and  accordingly  any  pro- 
vision made  for  defeating  the  estate  upon  an  exercise  of  this 
power,  the  law  declares  to  be  futile.  But  especially  it  is  to 
be  observed,  the  recovery  of  the  tenant  in  tail  enlarges  his  own 
estate :  the  fee  acfjuired  by  him  takes  effect  out  of  his  own 
previous  inheritance :  in  a  word,  the  virtue  of  the  assurance 
springs  out  of  the  estate  tail, — is  proper  to  it.  But  the  destruc- 
tion of  a  contingent  remainder  by  tenant  for  life,  can  be 
brought  about  only  by  the  forfeiture  or  extinguishment  of 
his  own  estate. 

(J)  8  Jurist,  23. 
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With  reference  to  llie  protection  troiii  tlestructibility  afforded 
by  limitations  to  support  contingent  remainders,  it  is  to  be 
observed  that,  although  not  absolutely  complete  in  cases 
where  such  a  limitation  is  itself  originally  contingent  as 
postponed  to  a  life-estate  limited  to  a  person  unborn,  yet, 
after  that  life-estate  has  vested  (no  destruction  of  it  having 
previously  taken  place),  its  operation  commences,  and  the 
remainders,  so  far  as  they  depend  on  such  estate,  are  in- 
defeasible by  the  owners  of  prior  estates,  and  yet  such  re- 
mainders may  be  too  remote,  viewed  in  regard  to  the  law  of 
perpetuity.  And  the  like  may  be  said  of  any  contingent 
limitation  to  preserve,  although  postponed  to  several  succes- 
sive life-estates  limited  to  persons  not  in  esse,  each  of  whom, 
perchance,  is  to  be  the  descendant  of  the  preceding  freeholder : 
always  supposing,  however,  that  the  limitation  to  the  trustees 
is  not  itself  too  remote  as  limited  after  an  estate  void  on  that 
account.  It  is  confidently  submitted,  therefore,  that,  in  this 
manner  and  to  this  extent,  the  estate  of  trustees  to  support 
contingent  remainders  may  operate  as  a  protection  to  remote 
remainders.  Undoubtedly,  at  law  there  would  be  no  dis- 
tinction between  the  estate  of  the  trustees  and  any  other 
vested  estate,  and,  by  the  wrongful  act  of  the  trustees, 
the  remainders  might  be  destroyed.  But,  does  it  make  no 
difference  in  the  argument  that  there  is  a  vested  estate  in 
remainder  created  with  an  express  trust  upon  the  donee  of  it 
binding  him  to  preserve  the  subse([ucnt  contingent  remain- 
ders from  destruction  ?  Would  even  a  Court  of  Law  take 
notice,  in  such  a  case,  of  the  possibility  of  destroying  the  con- 
tingent remainders?  \\  ould  that  be  a  sensible  or  reasonable 
doctrine  which  exempted  remainders  from  a  rule  otherwise 
universal,  in  contemplation  merely  of  the  possibility  of  two  mis- 
feasances being  committed;  one  both  a  legal  and  equitable 
misfeasance,  and  the  other  e([uitable  ? 

More  might  be  urged  in  refutation  of  the  argument  now 
under  consideration,  but,  in  the  view  which  the  writer  takes  of 
the  effect  of  an  enactment  of  the  Legislature  passed  since  this 
discussion  was  ojicned,  it  would  l)c  idle  to  enter  at  any  greater 
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length  into  the  question.  By  the  8  &  9  Vict.  c.  106,  s.  8,  a 
contingent  remainder  existing  at  any  time  after  the  31st 
December,  1844,  is  made  capable  of  taking  effect,  notwith- 
standing the  determination  by  forfeiture,  surrender  or  merger 
of  any  jn-cceding  estate  of  freehold,  in  the  same  manner,  in  all 
respects,  as  if  such  event  had  not  happened.  What  is  the 
effect  of  this  enactment  in  reference  to  the  question  of  the 
applicability  of  the  doctrine  of  remoteness  to  contingent 
remainders  ?  Now,  it  is  apprehended  that  the  contention  we 
have  last  been  considering,  was — not  that  there  might  be  a 
Perpetuity  in  the  form  of  a  contingent  remainder,  but — that 
there  was  an  incidental  circumstance  which  averted  from  such 
a  remainder,  the  risk  of  becoming  a  Perpetuity.  It  was  not 
said  there  was  any  direct  independent  rule  of  law  which  ex- 
cluded a  remainder,  from  the  general  scope  of  the  Rule  against 
Perpetuities,  but  that,  while  prima  facie  within  the  rule,  it  was 
in  fact  exempted  on  the  ground  of  one  of  its  legal  incidents, 
\vhich  indirectly  satisfied  the  purpose  of  the  rule.  That  legal 
incident  no  longer  exists.  And,  since  the  exemption  did  not 
arise  otherwise  than  as  the  consequence  of  the  incident,  and 
co-extensively  with  it,  it  seems  a  necessary  conclusion,  that  the 
exemption  (supposing,  for  argument's  sake,  it  may  have  been 
valid)  cannot  now  be  allowed.  Were  the  Rule  against  Per- 
petuities in  no  respect  appropriate  to  the  character  of  a  remain- 
der, so  that  the  provisions  of  it  could  not,  with  consistency 
upon  any  point,  be  extended  to  such  an  interest  (which  was 
not  contended  in  support  of  this  fourth  view),  clearly  the 
alteration  in  the  law  concerning  contingent  remainders  might 
have  left  the  rule  and  the  exemption  to  it  just  as  they  were. 
But  this  was  not  the  true  state  of  the  case  ;  and  as  contingent 
remainders  arc  a  species  of  future  limitation  which,  apart  from 
their  lialnlity  to  be  destroyed,  might  (according  to  the  admis- 
sion of  those  to  whom  we  are  here  referring)  offend  the  spirit 
of  the  Rule  against  Perpetuities,  the  abrogation  of  that  liability 
puts  an  end  to  any  question,  whether  the  rule  extends  to 
contingent  remainders.  But,  it  is  said,  this  will  operate  un- 
justly, as  a  retrospective  impeachment  of  limitations  supposed 
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U)  be  valid  at  (he  lime  of  their  ereatioii.  'Iliis,  of  course,  is  a 
result  which  does  not  burthen  the  argument  of  the  present 
writer,  because  he  holds  that  contingent  remainders  arc, 
upon  grounds  wholly  independent  of  the  statute,  within  the 
Rule  against  Perpetuities.  But  if  we  advert  to  the  terms  of 
the  act,  it  will  be  found  impossible  to  give  effect  to  it,  without 
adopting  the  view  that,  whatever  may  have  been  the  situation 
of  a  contingent  remainder  during  the  time  when  the  law 
allowed  of  the  possibility  of  its  destruction,  the  consequence 
of  now  disidlowing  it  is,  to  subject  contingent  remainders  to 
the  obligation  to  conform  to  tiie  Rule  iigainst  Perpetuities. 
The  act  says,  that  a  contingent  remainder  created  before  the 
passing  of  it,  shall  be  deemed  to  have  been  capable  of  taking  effect, 
notwithstanding  the  premature  determination  of  the  particular- 
estate,  in  the  same  manner  as  if  such  determination  had  not 
happened.  This  explicit  enactment  must  receive  its  full  effect, 
by  holding  that  the  position,  the  validity  and  the  operation  of 
the  contingent  remainder  are  to  be  determined  upon  those  prin- 
ciples (and  no  other),  which  would  have  been  admissible  to 
regulate  it,  supposing  that  it  had  not  at  any  time  subsequent 
to  its  creation,  been  liable  to  flvil  by  the  tortuous  act  of  a 
particular  tenant. 

But,  let  it  be  observed,  there  is,  by  virtue  of  this  enactment, 
retrospectively  a  benejit  to  all  contingent  remainders  (excepting, 
of  course,  those  which,  as  the  indirect  result  of  it,  may  become 
void),  and  it  is,  therefore,  not  necessarily  an  objectionable 
construction  which  attributes  to  the  clause,  the  consecpience  of 
producing  retrospective  injury  to  the  few  that  would  be  affected 
by  the  objection  of  remoteness. 

Moreover,  with  reference  to  this  statute  (arguing  still  upon 
the  supposition  that  the  fourth  view  was  correct),  it  is  import- 
ant to  bear  in  mind,  that  if  we  do  not  hold  the  act  to  avoid 
retrospectively  remote  contingent  remainders,  subsisting  at  the 
time  of  the  passing  of  the  act,  we  are  compelled  to  accept  a 
far  worse  alternative,  and  to  attribute  to  the  statute,  not  merely 
the  effect  of  retrospectively  setting  ui»  a   number  of  existing 
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Pcrpcliiilics,  but  of  creating,  for  tlu;  future,  in  the  form  of 
contingent  remainders,  those  very  Perpetuities  which  the  law 
lias  hitherto  always  abhorred. 

Fifthlif.  The  doctrine  remaining  to  be  considered  is  scarcely 
more  formidable  than  that  just  discussed.  It  aims  at  discover- 
ing the  modus  operandi  of  the  subtle  doctrine  as  to  potentia 
propiiiqua  ct  rcmota.  It  confesses  that  the  mere  circumstance 
of  the  event,  the  person  or  the  contingency  pointed  at  by  the 
hmitation  implying  a  reiteration  of  possibilities  in  no  way 
affects  its  validity.  And,  indeed,  it  cannot  but  do  so:  for 
there  is  no  doubt,  and  it  is  by  all  admitted,  that,  at  the  present 
day,  a  gift  to  A.  for  life,  and  after  his  decease,  to  the  child  of 
A.'s  unborn  son,  is  good,  since,  as  a  remainder,  it  must  fail  or 
take  effect  at  A.'s  decease  ;  and  yet  here,  if  any  where,  is  an 
instance  of  a  possibility  on  a  possibility,  confining  that  expres- 
sion to  the  contingencies  and  circumstances  of  the  gift  itself. 
But,  then,  it  is  attempted  to  give  this  doctrine  (itself  fanciful) 
an  indirect  and  tortuous  operation  Ijy  referring  it  to  the  mutual 
relation  of  two  or  more  estates  involved  in  a  common  predica- 
ment of  contingenc3\  It  is  said,  in  the  case  of  a  gift  to  A.  for 
life,  remainder  to  his  unborn  son  for  life,  remainder  to  the 
child  of  that  son,  that  although  the  ulterior  remainder  cannot 
be  impeached  on  the  mere  ground  of  its  presupposing  a  double 
possibility  in  the  ascertainment  of  its  object,  it  is  yet  void  on 
account  of  its  being  postponed  to  a  remainder  itself  contingent, 
or,  as  it  is  alleged,  as  being  attempted  to  be  sustained  by  a 
previous  contingent  freehold. 

Now,  assuredly,  if  ever  an  argument  can  be  held  futile  as 
demonstrating  too  much,  that  here  brought  under  notice  must 
be  affected  by  this  consideration.  It  will  be  observed,  this 
reasoning  condemns  the  limitation  affected  by  it  as  void  ah 
initio,  and  allows  it  no  opportunity  of  taking  effect  under  any 
circumstances;  it  infringes  the  fundamental  rule  that  every 
limitation  which  can  possibly  have  effect  as  a  remainder  shall 
stand  good  as  such  (for,  taking  even  the  construction  of  the 
rule  about  which  llu-rc  is  no  doubt,  it  cannot  1)0  denied  that 
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the  ulterior  remainder  may  inissilih/  ve.-^l  tliiring  (lie  eoiiliiiuaiiee 
of  the  first  freehold  estate) ;  it  ciisrogards  the  faet  that  there  is 
not  even  any  necessity  that  the  uhiiiiate  remainder  should  he 
prtTt'dcd  ill  jiossc.ssiou  hy  the  intermediate  contingent  freehold, 
and,  still  less,  that  it  should,  in  event,  diiimd  fur  support  upon 
that  interest,  iis  the  particular-estate;  and,  in  addition  to  all 
this,  it  fallaciously  assumes  that  the  last  remainder  is  attempted 
to  be  sustained  by  the  preceding  estate,  as  a  remainder,  whereas 
the  simple  case  is,  that  it  does  not,  in  any  resjject,  hang  upon 
that  estate  in  its  character  of  a  remainder,  whether  vested  or 
contingent,  but  depends  upon  it  solely,  if  at  all,  when  it  has 
become  an  actual  subsist ing  interest  in  possession. 

But,  still  further  to  test  the  soundness  of  this  doctrine,  let  a 
case  be  put  of  successive  contingent  estates  being  limited  to 
persons  not  standing  in  the  relation  of  ])rogenitor  and  de- 
scendant, as,  to  A.  for  life,  remainder  to  his  eldest  (unborn)  son 
for  life,  remainder  to  his  second  (unborn)  son  for  lite,  and  so 
on.  It  cannot  be  denied  that  this  case  is  within  the  scope  of 
the  reasoning  on  which  the  argument  is  based,  or,  at  least,  that 
it  is  quite  as  much  so  as  the  case  first  supposed;  and  yet  it  is 
difficult  to  conceive  any  one  seriously  contending  that  the 
estate  of  the  second  son  is  void  as  being  limited  after  a  prior 
contingent  freehold,  when  every  day's  practice  atfcnds  instances 
of  settlements,  of  which  the  limitation  of  original  and  inde- 
pendent estates  by  way  of  remainder,  to  the  several  unborn 
issue  of  a  marriage  successively,  is  a  primary  and  essential 
object  [k). 

The  celebrated  case  of  Mor/r/  v.  Mof/f/  {I),  too,  conclusively 
establishes  that,  in  cases  of  this  kind,  the  doctrine  under 
consideration  has  no  authority.  In  that  case,  there  were  limi- 
tations to  trustees  during  the  life  of  J.  II.,  upon  certain  trusts, 
remainder  to  the  children  of  J.  II.  tor  their  lives,  remainder  to 
their  issue  as  tenants  in  conunon  in  fee:  and  in  default  of  siieh 

(k)  It  clearly   cau    occasion   no       tliesu  cases  are  generally  ol' estates - 
diflercnce  in  respect  to  this  point       tail, 
that  the  limitations  to  the  issue  in  (/)    1  ^kr.  (!J4. 
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issue,  the  property  was  limited  to  the  children  of  P.  M.  and 
their  issue,  in  the   same  words.     J.   II.  dying  without   ever 
having  had  a  child,  it  was  held  that  such  of  the  children  of 
r.  M.  as  were  living  at  the  decease  of  J.  H.  took  estates-tail; 
and  yet,  it  will  be  observed,  the  remainders  to  those  children 
and  their  issue  were   expressly  postponed  to  estates  for  life 
limited  to  a  class  of  unborn  persons,  and  were  limited  in  the 
alternative  with  gifts  to  the  issue  of  those  persons.     But  it  is  a 
consideration  equally  subversive  of  this  notion  that,  applied  to 
the  class  of  cases  just  supposed,  it  embraces  limitations  which 
are   clearly    excluded    from    the   terms   of  the  doctrine   of  a 
possibility  upon  a  possibility,  as  stated  by  our  most  eminent 
real    property   jurists.     From    them  (?;«),    we   learn    that   the 
essence  of  the  possibility  of  which  the  rule  docs  not  allow  the 
contemplation,  consists  in  its  "amounting  to  the  concurrence 
of  two  several  contingencies,  not  independent  and  collateral, 
but  the  one  requiring  the  previous  existence  of  the  other,  and 
yet  not  necessarily  arising  out  of  it."     Now,  can  it  be  said  that 
the  limitation  of  successive  remainders  to  collateral  unborn 
persons,  or  persons  not  lineally  descending  from  each  other, 
involves  an  aggregation  or  engrafting  of  possibilities  within  the 
rule  thus  laid  down  ?      And  yet,  is  it  not  perfectly  clear,  that 
if  any  set  of  limitations  can  be  said  to  be  embraced  by  the 
doctrine  under  consideration,  a  succession  of  contingent  estates 
limited  to  persons  not  m  esse,  whatever  their  relationship  mferse 
and  although  entirely  unconnected,  must  be  obnoxious  to  its 
operation  ? 

In  fact,  the  simple  question  is,  whether  the  mere  circum- 
stance that  a  contingent  partial  estate  is  interposed  between 
a  present  freehold  and  an  ulterior  remainder  limited  to  a  per- 
son unborn,  can  possibly  have  the  effect  of  rendering  that 
remainder  void,  except  as  a  Perpetuity,  when,  if  there  were  no 
such  estate,  it  would  be  unquestionaijly  valid.  Surely,  if  to  no 
greater  extent,  the  gift  must  be  as  valid  in  the  complex  case  as 

(m)  F.  C.  K.  10th  edit.  251. 
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it  is  admittetl  to  he  in  the  simph'  one  ;   and  yet,  it"  this  he  true, 
the  argument  under  consideration  entirely  falls  to  the  ground. 

It  is  worthy  of  remark  that  this  doctrine  refuses  validity 
ah  oricjine  to  a  remainder,  although  in  terms  expressly  con- 
fined to  the  allowed  period  of  remoteness :  it  is,  consequently, 
the  very  reverse  of  the  view  which  grounds  the  non-remote- 
ness of  remainders  on  tlicir  destructibility  ;  while  it  is  only  in 
an  inferior  degree  oi)posed  alike  to  that  which  extends  the  law 
of  Perpetuity  to  remainders,  and  to  the  more  modified  doctrine 
founded  on  the  rule  as  to  the  vesting  of  remainders,  which 
allows  them  to  take  eftect,  if  capable  of  so  doing  at  the  period 
suj)posed  to  be  indicated  b}'  the  ordinary  rules  of  law. 

In  fine,  it  may  suffice  to  observe  of  this  position,  that  it 
supplies  an  interpretation  of  the  double  possibility  rule  wholly 
novel  and  unsupported  (?i) ;  and  it  is  an  entirely  inadequate 
argument  on  which  to  rest  it,  to  say  that  it  is  the  only  con- 
struction by  which  coherency  can  be  given  to  the  oft-repeated 
doctrine  referring  the  invalidity  of  a  remainder  to  the  child  of 
an  unborn  person  (taking  -d,  prior  esUde  for  life),  to  the  rule  of 
a  possibility  upon  a  possibility.  If  that  rule  fail  (as  it  does) 
to  govern  cases  where  the  first  unborn  person  takes  no  inter- 
mediate estate,  it  avails  as  litde  in  regard  to  cases  of  the 
former  class ;  and  that  it  is  equally  nugatory  as  respects  both, 
there  can,  it  is  conceived,  be  little  doubt.  Any  attemjn, 
therefore,  to  bolster  up  this  expiring  dogma  by  means  of  an 
interpretation  thus  unauthorized  and  inherently  objectionable, 
must  prove  as  ineffectual,  as,  under  our  comprehensive  and 
maturely  developed  real  property  system,  it  undoubtedly  is 
unnecessary  and  undesirable. 

Ilavins:  thus  concluded  a  detailed  examination  of  the 
different  views  upon  this  interesting  subject  which  reject  the 
proposition  in  question,  and  ascertained  that  neither  the  intrinsic 
nature  of  a  remainder,  nor  the  rules  which  ascertain  the  pro- 
perties of  it,  nor  the  doctrine  of  a  possibility  upon  a  possibility, 

(«)   Sed  vale  Mr,  Yorkc's  (Opinion  rcforrod  to  nhi  supra. 
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can  avail  to  exclude  contingent  remainders  altogether  from  the 
laws  of  Perpetuity,  it  remains  only  to  present  two  or  three 
oencral  considerations  harmonious  with  this  result. 

If  there  were  no  other  argument  capable  of  being  adduced 
in  favor  of  the  position  licre  advanced  than  that  derivable 
from  the  well-established  doctrine  of  <^y  pres,  the  question 
would,  even  so,  appear  entirely  settled  {o).  It  does,  in 
fact,  seem  an  inevitable  conclusion  that,  before  remainders 
can  be  held  excused  from  the  law  of  Perpetuity,  that  doctrine 
must  be  at  once  obliterated  from  our  common  law  code,  and  all 
traces  of  it  effaced  from  the  authentic  records  of  the  Courts 
administering  it.     For,  what  do  those  records  present  ? 

They  shew,  by  the  cases  of  Robinson  v.  Hardcastle  (p), 
Griffith  v.  Harrison  {q),  Nicholl  v.  Nicholl  (r),  Wollen  v. 
Andrewes  (.s),  and  Moneypenmj  v.  Derimj  {t),  that  the  doctrine 
of  gt/  pres  is  not  more  a  doctrine  of  c({uity  than  of  the  common 
law.  In  these  and  other  cases  it  has  been  admitted  and 
applied  by  Judges  soundly  versed  in  the  strict  principles  of 
the  common  law,  in  a  manner  which  forbids  as  idle  and 
unnecessary  a  detailed  examination  of  the  facts  of  the  cases  to 
prove  that  <,z/  pres  was  recognised.  "  The  doctrine  of  gy  pres,' 
observed  the  Court  of  Exchequer  in  the  last  mentioned  case, 
"  in  reference  to  cases  of  Perpetuity,  arises  where  a  testator 
gives  real  estate  to  an  unborn  person  for  life,  with  remainder 
to  the  first  and  other  sons  of  such  person  in  tail  male,  or  with 
remainder  to  the  first  and  other  sons  of  such  person  in  tail  ge- 
neral, with  remainder  to  the  daughters  as  tenants  in  common  in 
tail,  with  cross-remainders  amongst  them.  In  such  a  case,  the 
course  of  succession  designated  by  the  testator  is  one  allowed 
l)y  law,  but  the  direction  that  the  first  taker  should  take  for 
life  only,  with  remainder  to  his  children  as  purchasers,  is 
illegal,  as  tending  to  a  Perpetuity.  In  such  cases,  the  law,  in 
order  to  prevent  the  testator's  intention  from  being  entirely 

(o)  See  2  Jarm.  AVills,  731.  (r)  1  W.  Bl.  llo!). 

(p)  2  T.  R.  241.  (.s)  9  Moo.  248  ;  2  Hiiig.  126. 

(q)  4  T.  R.  737.  (0    16  M.  &  W.  418. 
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defeated,  has  treated  his  expressed  intention  as  divisible  into  two 
j)ai-ts :  first,  tlic  intention  that  the  first  taker  and  liis  issue 
male,  or  issue  general,  as  the  case  may  be,  shall  all  take  in 
succession,  according  to  the  legal  course  of  descent;  and 
secondly,  the  intention  that  the  first  taker  shall  take  an  estate 
for  life  only,  and  that  his  children  shall  take  as  purchasers. 
And  the  two  intentions  being  thus  ascertained,  the  ('ourts 
have  treated  tliem  as  independent  of  each  other,  and  have 
said  that  the  inability  to  carry  into  effect  the  second  or  sub- 
ordinate intention,  shall  not  defeat  the  primary  or  general 
intention  ;  and  such  a  devise  has  therefore  been  held  to  give 
an  estate  in  tail  male  or  in  tail,  as  the  case  may  be,  to  the 
first  taker."  "  The  doctrine  has  been  long  recognised,  and  we 
should  be  unsettling  land-marks  if  we  were  to  call  it  in 
(juestion." 

The  force  of  some  of  the  authorities  above  referred  to  has 
been  attempted  to  be  explained  away  by  the  observation  that 
the  limitations  were  either  not  rcvminders,  or  were  not  limita- 
tions of  common  law  estates.  With  regard  to  the  latter  point, 
it  is  sufficient  to  observe  that  the  limitations  either  passed 
actual  common  law  estates  (as  in  Nicholl  v.  Nicholl  and 
Moneijpenny  v.  Derimj),  or  were,  for  the  purpose  of  ascer- 
taining the  opinions  of  common  law  Judges  upon  them,  con- 
sidered as  limitations  of  estates  at  common  law.  As  respects 
the  other  question,  it  is  perfectly  clear  that  in  Nicholl  v.  Nicholl, 
although  the  first  gift  to  the  second  son  took  effect  by  way  of 
executory  devise,  the  gift  to  the  issue  of  the  second  son 
(which  is  the  material  point)  w^as,  in  relation  to  the  first  gift, 
a  remainder,  and  after  the  vesting  of  the  executory  devise 
would  take  place  as  such.  So,  again,  the  limitations  in 
Wollen  V.  Andrewes  and  Moneypenny  v.  Bering  were  clearly 
remainders.  But  (irrespectively  of  the  particular  facts  of  the 
cases)  what  can  be  more  conclusive  than  the  undoubting  re- 
liance upon  the  doctrine  of  qy  pres  of  such  judges  jvs  Chief 
Justice  De  Grey  and  Sir  W.  Blackstone  in  Nicholl  v.  Nicholl, 
of  such  a  jmlge  as   Mr.  Justice  I'lillcr  in  Robinson  v.   Hard- 
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castle,  of  such  a  jiulge  as  Lord  Keiiyon  in  Griffith  v.  Harrison, 
and  BrudencU  v.  Elwes  (u),  of  such  a  judge  as  Lord  Ellen- 
borough  in  Seaioard  v.  IVillock  [v),  of  such  a  judge  as  Sir 
John  Bayley  in  Mocjg  v.  Mogg  [lo),  and  of  such  a  judge  as 
Chief  Justice  Best  in  f Fallen  v.  Andreiccs.  The  point  is  too 
clear  for  serious  contention  (.r). 

Once  more — tlie  inference  from  the  doctrine  of  ^-y  pres  is 
not  to  be  explained  away  by  treating  it  as  a  rule  or  doctrine 
of  construction  merely.  In  some  sense  it  may  be  termed  a 
rule  of  construction,  because  it  assumes  that  an  intention  is 
shewn  by  the  testator  to  give  the  property  in  a  line  of  suc- 
cession resembling  that  of  an  estate  tail.  But  it  is  not  a  rule  of 
construction  simply,  when  it  strikes  out  of  the  scheme  of  gift  estates 
limited  to  certain  classes  of  issue  as  purchasers,  in  a  manner 
excluding  altogether  any  argument  that  he  intended  to  give 
the  prior  taker  an  estate  tail.  In  fact,  the  whole  basis  and 
initiatory  ground  of  the  doctrine  is,  that  estates  are  limited  in 
clear  terms  by  the  will  which,  upon  settled  principles,  are 
invalid  as  they  appear  in  the  will.  Upon  what  ground 
invalid?  Upon  this  only — that  they  are  too  remote  under 
the  Rule  against  Perpetuities. 

That  the  force  of  these  instances  should  be  attempted  to  be 
explained  away  by  invoking  the  aid  of  the  potentia  remota 
et  propinqua  doctrine,  seems  improbable,  when  it  is  con- 
sidered that  one  and  all  or  nearly  all  of  them  refer  to  "  ten- 
dency to  perpetuity,"  or  "undue  remoteness,"  as  the  evil  against 
wdiich  the  judges  were  employed  in  providing  a  remedy. 

The  alternative,  then,  unquestionably,  is,  between  the  rejec- 
tion of  the  r.y  pres  rule  as  an  article  of  the  common  law,  and 
the  acceptance  of  the  proposition  that  remoteness  is  an  infirmity 
from  which  remainders  are  not  exempt. 

(?/)   1  East,  4.'31.  kinsv.  Hopkins^  1  Atk  580,  is  there 

(»)  5  East,  204.  mentioned  to  be  one  of  the  cases 

(w)  1  Mer.  688.  of  legal    devises,    but    this   seems 

(x)  Sec  the  judgment   in  Van-       questionable. 

derpkink  v.  King,  3  Hare,  12.  Hop- 
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An  argument  sometimes  urged  is,  If  remainders  may  be  too 
remote,  how  is  it  that  we  do  not  discover  the  rule  cxphcitly 
hiid  down  in  our  books  ?  It  might  1)C  sufficient  to  reply  to 
this  question  by  preferring  another,  and  asking,  why  the 
precise  limits  of  the  rule  against  Perpetuities  were  not  settled 
until  so  recent  a  period  as  the  year  1833?  There  can,  how- 
ever, be  no  difficulty  in  removing  the  supposed  objection.  In 
the  first  place,  remainders  were  originally,  as  the  Real  Property 
(commissioners  tell  us  (y),  "considered  encroachments  on  the 
common  law,"  and  resort  to  their  creation  was,  consequently, 
rare  and  gradual.  Then,  after  their  introduction  into  common 
settlements,  the  simplicity  universally  characteristic  of  the 
dispositions  of  property,  was  incompatible  with  and  precluded 
all  attempt  at  those  refined  and  complex  schemes  which  alone 
give  rise  to  our  modern  questions  of  perpetuity.  And  sub- 
sequently, when  this  strictness  began  to  relax,  the  doctrine  of 
double  possibilities  stepped  in  ;  the  effect  of  which,  as  has  been 
shewn,  was,  to  discourage  settlements  upon  objects  or  in  events 
of  an  indefinite  or  unascertained  character.  Now,  however, 
that  our  judicature  and  practitioners  have  ceased  to  be  scared 
by  hard  names,  but  pay  regard  to  the  substance  of  the  laws  of 
alienation,  and  thus  fall  in  with  the  bent  of  the  times  and  the 
complicated  demands  of  a  refined  state  of  society,  dispositive 
schemes  prevail,  which  necessarily  induce  questions  unknown 
to  and  unanticipated  by  the  lawyers  of  former  times ;  although, 
had  occasion  arisen  for  affixing  limits  to  the  creation  of  re- 
mainders, prior  even  to  the  invention  of  executory  uses  and 
devises,  we  can  entertain  no  doubt  but  that  the  same  authority 
which  adjudged  it  necessary  that  a  contingent  remainder 
should  vest  at  the  determination  of  the  particular-estate, 
would  have  been  equally  within  the  legitimate  scope  of  its 
functions,  in  ascertaining  the  due  bounds  of  such  future  estates, 
with  reference  to  the  general  policy  of  the  law  for  securing 
freedom  of  alienation. 

(y)  ^  Rep.  23. 


144  REMAINDERS    AS    AFFECTED 

A  question  is  from  time  to  time  raised  in  t]ic  Courts  wliicli 
it  occasions  surprise  to  find  treated  as  in  any  way  doubtful  or 
open  to  argument.     The  doctrine  that  a  life-estate  may  be 
limited  to  a  person  not  in  esse,  whether  the  gifts  subsequent  to 
it  are  valid  or  invalid  {z),  seems  so  clear  and  sound,  that  to 
account  for  the  opposite  contention  appearing  in  arguments  at 
the  bar  in  some  recent  cases,  one  is  compelled  to  refer  it  to  some- 
ihino-  recondite  and  obscure  in  the  doctrine  of  Perpetuities, 
which  darkens  the  view  of  the  simple  grounds  upon  which  such 
a  point  rests.     Is  it  not  obvious  that  as  an  estate  in  fee  may  be 
well  given,  so  a  life  interest  may  be  well  given,  to  persons  not 
in  esse?     And  that  there  can  be  no  distinction  in  this  respect 
between    limitations    of  realty  and    of  chattels?     When  we 
recollect  that  this  point  was  laid  down  so  long  ago  as  the  year 
1789,  by  Lord  Kenyon  in  Hay  v.  Earl  of  Coventry  (a),  and 
again  in  Brudenell  v.  Elwes  (Z»),  it  is  certainly  surprising  that 
it  should  have  remained  for  the  learned  Judges  in  Douyhton  v. 
James  (c),  and  Williams  v.  Teale  (d),  to  extinguish  finally  this 
"  vermiculate "    question    (as    Lord    Bacon  (e)    would    have 
termed  it).      It  is  equally  clear  it  can  make  no  difference  that 
in  the  series  of  limitations  there  are  some  gifts  subsequent  to 
the  life-estate  which  are  too  remote ;  as  if  estates  by  purchase 
are  given  to  the  issue  of  the  unborn  child:  for  while  those 
estates  fail,  the  estate  to  the  unborn  child  stands  good  (/). 

As  an  instance  of  the  doctrine  (y),  that  when  the  remainder 
is  dependent  upon  particular  estates  which,  as  being  limited  to 
persons  in  esse,  will  certainly  expire  within  the  limits  of  the 
rule,  or  upon  estates  tail,  the  remainder  will  be  good,  how 
indefinite  and  remote  soever  may  be  the  terms  or  nature  of  the 
contino-ency  upon  which  the  remainder  is  to  take  effect,  the 

(z)  Treat.  Perp.  417,  423,  443.  (d)  6  Hare,  250. 

Clearly,  the  case  of  J/a?/e.sv.//rt?/e.s,  (e)  Advancement    of    learning, 

4  Iluss.  311,  is  not  law  upon  the  book  1. 

point  above  mentioned.  (/)  Beard  v.  Wcstcatt,  5  B.  &  A. 

(a)  3  T. R.  86.  801. 

(6)  1  East,  452.  (g)  Treat.  Terp.  422.  Yldcwpra, 

(c)  1  Coll.  36,  46.  p.  99. 
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case  of  Wrifjhtson  \ .  Macaulay{li)  may  be  iiuiitioncd.  In  that 
case  property  was  devised  to  15.  for  life,  reinaindcr  to  his  sons 
and  daughters  in  tail,  remainder  to  C.  for  Hfe,  remainder  to  D. 
for  life,  remainder  to  his  sons  successively  in  tail,  remainder  to 
the  male  heir  who  should  be  in  possession  of  an3  lawfully  entitled 
for  the  time  being  unto  the  ancient  estate  at  M.  belonging 
to  the.  II.  family,  for  his  life,  remainder  to  the  first  and  other 
sons  successively  of  such  male  heir.  Now,  except  as  a  re- 
mainder limited  upon  the  preceding  estates  which  have  been 
mentioned,  this  limitation  to  the  male  heir  would,  without 
doubt,  have  been  bad  as  not  certainly  to  vest  within  the  pre- 
scribed limits;  but  as,  in  its  character  of  a  remainder,  it 
was  supported  by  estates  for  life  to  persons  in  esse,  and  by 
estates  tail  the  owners  of  which  might  have  barred  it,  it 
was  a  good  and  effectual  limitation,  to  take  place  or  fail 
according  to  events  at  the  determination  of  the  preceding 
estates. 

That  gifts  to  be  enjoyed  by  a  line  of  heirs  in  succession  in 
perpetuity,  will  sometimes  be  held  to  pass  an  estate  of  inherit- 
ance or  the  absolute  interest  to  the  first  of  the  series  of  takers, 
upon  a  construction  of  the  testator's  general  intention,  without 
calling  in  aid  the  doctrine  of  (;ij  pres  (i),  may  be  seen  by  referring 
to  Thompson  v.  Thompson(j)  ;  but  the  testator  must  be  shewn 
to  have  intended  an  order  or  course  of  succession  known  to 
the  law,  or  some  line  corresponding  to  a  legal  order  of  succes- 
sion (k). 

The  case  of  Niclioll  v.  Nicholl  (/),  where  the  eldest  son  of 
the  second  son  was  excluded  from  any  estate  by  purchase 
by  the  will,  and  yet  that  second  son  was  held  to  take  an  estate 
tail  by  the  rule  of  qy  pres,  has  been  the  subject  of  some  forcible 
strictures  in  the  judgment  of  the  Court  of  Exchequer,  in 
Monypenny  v.  Dering  (m),  shewing  that   it  may  be  doubted 

(A)  4  Hare,  487.  (h)  Thomason  v.  Moses,  5  Beav. 

(0  Treat.  Perp.  426.  77. 

0)  1  Coll.  388.  (0  2  Sir  W.  Bl.  1159. 

(m)  16  M.  &  W.  436. 
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whether,  even  in  a  case  precisely  similar  to  Nicholl  v.  Nicholl, 
the  Courts  would  follow  that  decision  in  applying  the  doctrine 
of  (;y  prcs  to  such  a  case. 

The  case  of  Pitt  v.  Jackson(n)  has  been  followed  in  Vander- 
plank  V.  Ju7iff  (o),  but  with  the  same  objections  on  the  part  of 
the  learned  Judge  to  the  soundness  of  the  authority,  which  have 
been  repeatedly  felt  and  expressed  by  other  Judges,  and  which 
appear  likewise  in  the  judgment  in  Monypenny  v.  JDering. 
Upon  the  whole,  it  seems  likely  that  the  decision  in  Pitt  v. 
Jackson  has  become  settled  law. 

The  important  case  of  Vanderplank  v.  King  had  not  been 
reported  when  the  former  work  was  written ;  and  the  question  is, 
whether  the  doubt  there  suggested  (p)  concerning  the  doctrine 
of  that  case  is  well  founded.  It  seems  that  this  case  has 
decided,  that  where  a  gift  is  made  to  a  class  of  children  (some 
of  whom  may  be  born  after  the  testator's  death),  as  tenants  in 
common,  with  remainder  to  all  the  issue  of  such  children 
(as  an  entire  class),  as  tenants  in  common,  the  children  born 
in  the  lifetime  of  the  testator,  may  be  allowed  to  take  an  estate 
for  life,  with  remainder  to  their  issue  as  purchasers,  but 
that  the  other  children  would  take  estates  tail  under  the 
doctrine  of  qy  pres.  The  ground  upon  which  this  decision 
seemed  open  to  remark  was,  that  it  appeared  to  conflict  with 
the  doctrine  of  Sir  William  Grant,  in  Leake  v.  Robinson  {q), 
that  a  gift  to  a  class  including  objects  too  remote,  is  void  as  to 
the  whole  class.  As  it  was  possible  at  the  testator's  death, 
that  children  might  be  born  afterwards,  the  devise,  by  purchase, 
to  the  children  of  the  children,  clearly  included  objects  too 
remote,  and  the  possibility  of  such  objects  coming  in  esse, 
after  the  testator's  death,  rendered  the  gift  to  the  entire  class 
of  grandchildren  void  for  remoteness.  This  would  be  the 
state  of  the  limitations  anterior  to  any  question  concerning  the 
manner  and  extent  of  the  application  of  gy  pres.  The  whole 
gift  was  void,  and  not  any  part  of  the  gift  could,  by  possibility, 

(n)  2  Bro.  C.  C.  51.  (p)  Treat.  Perp.  453. 

(o)  3  Hare,  12,  IG.  (rj)  2  Mer.  363. 


THE    DOCTRINK    OF    (^Y    PREP.  147 

stand  good.  Now,  it'  the  doclrinc  o\'  <;ij  prcs  ctjiild  he  applied  to 
render  valid  a  limitation,  wliicli  upon  settled  rules  is  invalid, 
or  to  establish  such  a  limitation  in  part,  then  it  would  he 
obvious  that  those  members  of  the  class,  who  became  indi- 
vidually valid  objects  of  gift,  should  be  allowed  to  take,  as 
purchasers,  under  the  limitation,  leaving  the  rest  of  the  gift  to 
be  moulded  into  another  form.  But  it  seems  clear  that  the 
doctrine  of  (;y  pres  does  not  ever  produce  validity  in  a  gift 
which  is  otherwise  illegal,  but,  on  the  contrary,  proceeds  upon 
the  principle  of  sacrificing  the  invalid  gift,  in  order  to  carry 
out  the  testator's  general  intent.  It  may  be  asked,  how  did 
the  grandchildren  born  before  the  testator's  death  become 
entitled?  If  the  answer  should  be,  that  they  became  entitled 
under  the  gift;  the  reply  is,  that  that  gift  was  wholly  void. 
But  if  the  answer  should  be,  that  they  became  entitled  under 
the  doctrine  of  qy  pres,  that  must  be  doubted,  for  the  gift,  so 
far  as  it  affected  them,  was  left  precisely  in  its  original  state, 
which  is  incompatible  with  the  notion  that  they  took  by 
qy  pres. 

Undoubtedly,  the  Court  is  not  required  to  alter  more  of  the 
will  upon  the  qy  pri's  principle,  than  the  exigencies  of  the 
case  call  for:  that  doctrine  should  not  be  applied  to  any 
devise  in  the  will,  but  those  which  demand  its  application, 
in  order  that  the  devise  may  be  sustained.  But,  did 
not  the  whole  devise  to  the  issue  of  the  children  require 
the  qy  pres  principle,  in  order  to  sustain  it  ?  Was  not 
the  exigency  of  the  case  the  invalidity  of  the  gift  to  the  e7itire 
class? 

Had  there  been  several  sets  of  limitations  distributively  (or 
in  effect  and  intention  distributively)  to  the  issue  of  each 
child,  then  clearly  the  principle  of  qy  pres  would  have  been 
required  only  for  those  distinct  shares  of  the  property 
the  devise  of  which,  having  regard  to  the  circumstances 
at  the  testator's  death,  could  not  have  effect  in  their 
unassisted  form.     But,   it  seems  clear   that   the    testator   did 

L  2 
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not  give  distributivcly   an  undivided    share  to    the    issue    of 
such  child. 

Another  difficulty  which  sugnjests  itself  is,  that  as  the  issue 
of  the  children  were  to  take  in  one  entire  class,  as  tenants  in 
common,  it  docs  not  appear  how  the  doctrine  of  (;y  pirs  could 
he  applied  with  reference  to  a  portion  only  of  the  class,  and 
at  the  same  time  the  division  of  shares  contemplated  by  the 
testator  be  adhered  to.  For,  the  share  of  every  object  of  the 
gift,  as  well  the  valid  as  the  invalid  objects,  depends  upon 
the  entire  number  of  objects  ;  and  then  how  can  we  even  pro- 
fess to  adhere  to  part  of  the  gift,  when  we  do  not  attend  to  the 
terms  of  it  in  regard  to  the  interests  of  the  devisees  inter  se? 
or,  if  we  do  attend  to  the  terms  of  the  gift  in  this  respect,  are 
we  not  compelled,  for  that  very  purpose,  to  advert  to  the 
invalid  as  well  as  the  valid  objects,  which  the  law,  in  general, 
does  not  allow  ? 

These  were  the  considerations  which  led  the  writer  in  his 
former  work  (r)  to  suggest  a  question  whether  Vanderplank  v. 
Kiiif/  was  easily  to  be  reconciled  with  previous  authorities 
which,  as  was  there  observed,  seem  to  shew  that  the  rule  of 
qy  prcs  effects  no  change  in  the  ordinary  rules  upon  the 
question  of  remoteness  (5).  Whether  the  grounds  which  have 
been  stated  are  sufficient  to  support  the  doubt,  others  must 
decide,  but  the  writer  has  been  unable  to  convince  himself 
that  they  are  so  far  immaterial  as  not  to  deserve  a  place  in  the 
present  Supplement. 

The  point,  as  will  have  been  observed,  which  suggested 
doubts  concerning  the  decision  in  Vanderplank  v.  King,  was 
not  that  the  Court  looked  at  the  state  of  the  family  at  the 
death  of  the  testator.  The  writer  did,  indeed,  in  that  work 
treat  the  rule  of  law  as  not  permitting  such  a  proceeding,  but 
he  has  already  ventured  to  submit  his  views  to  shew  that  the 
learned  Vice   Chancellor  who  decided  Vanderplank  v.   King 

(r)  Treat.  Perp.  453.  (5)  lb.  442. 
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was  abundantly  correct  in  holding  the  contrary  doctrine  on 
that  subject.  But  it  should  seem  that  this  question  does  not 
in  any  way  enter  into  the  consideration  of  Vanderplank  v. 
King,  for  the  state  of  the  family  appears  to  have  been  at  the 
testator's  death  precisely  what  it  was  when  he  made  his  will ; 
and,  over  and  beyond  this,  there  was  the  very  important  cir- 
cumstance that,  at  the  testator's  death,  it  was  not  certain  that 
the  limitation  in  question  would  vest  in  all  the  objects  within 
lives  in  being  and  twenty-one  years. 

The  case  of  JVllllams  v.  Tealc  (t)  very  much  resembles 
Vanderpliinh  v.  Ki/>f/.  The  testator  directed  his  estates  to  be 
conveyed  (in  effect)  to  the  testator's  children  equally  between 
them,  for  their  lives,  with  survivorship  between  them,  and 
after  the  decease  of  the  survivor  of  the  children,  then  to  the 
grandchildren  born  and  to  be  born,  equally  between  them, 
during  their  lives,  with  survivorship  between  them,  and  after 
the  death  of  the  survivor  of  the  grandchildren,  in  case  any  of 
the  grandchildren  should  leave  children  living  at  the  time  of 
the  decease  of  the  surviving  grandchild,  then  to  the  testator's 
grandchildren  born  and  to  be  born  equally  between  them,  as 
tenants  in  common  in  tail,  with  cross-remainders  in  tail 
between  them.  It  seems  that  the  testator  left  seven  children 
surviving  (the  eldest  of  whom  and  his  issue  were  excluded  by 
the  will  from  taking  under  the  limitations  which  have  been 
stated).  One  of  the  six  younger  children  had  one  child  at 
the  death  of  the  testator,  and  another  had  three  children  at 
that  time;  and  several  grandchildren  were  born  after  the 
testator's  death.  The  only  point  actually  decided  by  the 
Court,  prior  to  a  reference  to  the  Master  to  approve  of  a 
settlement,  was,  that  the  children  of  the  testator  took  estates 
for  their  lives  only  ;  but  the  learned  Judge  added  that  in  his 
view  the  grandchildren  took  estates  tail  general  by  purchase, 
as  tenants  in  common,   with  cross  remainders  between  them 

(0  6  Hare,  -239. 
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in  tail,  with  an  ultimate  limitation  failing  the  "estates  tail  so 
limited.  The  question  is,  whether  this  intimation  from  the 
Court  that  all  the  grandchildren  would  take  estates  tail,  fol- 
lows out  the  rule  of  Vanderplank  v.  King,  or  whether  it  does 
not  rather  sanction  the  views  which  have  been  suggested  to 
shew  that,  in  the  latter  case,  all  the  children  of  the  testator's 
dauffhtcr  should  have  been  held  to  take  estates  tail,  with 
remainders  by  purchase  to  their  children.  For  the  four  grand- 
children of  the  testator  in  Williams  v.  Teale,  who  were  born 
in  his  lifetime,  appear  to  have  occupied  precisely  the  same 
situation  as  the  three  grandchildren  (children  of  Jane  King 
the  testator's  daughter)  who  were  living  at  the  death  of  the 
testator  in  Vanderplank  v.  King.  The  grandchildren  of  the 
testator,  in  each  case,  were  tenants  in  common  for  life  under 
the  will,  and  in  each  case  the  remainder  was  to  all  their 
children,  in  one  entire  class,  as  tenants  in  common.  If  the 
circumstance  of  the  three  grandchildren  in  Vanderplank  v. 
King  being  bom  before  the  testator's  death,  was  sufficient  in 

Vanderplank  v.  King  to  preclude  the  application  of  the  doc- 
trine of  qy  pres  to  that  portion  of  the  ulterior  remainder 
which  included  their  children,  would  not  the  corresponding 
circumstance  equally  avail  to  preserve  the  estate  for  life  of  the 
four  grandchildren  who  in  Williams  v.  Teale  were  born  before 
the  testator's  death?  There  is,  however,  one  point  in  the 
limitation  to  the  great-grandchildren  in  Williams  v.  Teale, 
which  sugirests  a  distinction  between  that  case  and  the  earlier 
one.  It  has  been  stated  that  the  gift  to  the  great-grand- 
children was  introduced  by  a  clause  to  the  effect — "  in  case 
any  of  the  grandchildren  should  leave  children  living  at  the 
time  of  the  decease  of  the  surviving  grandchild."  Whether 
the  Court  considered  this  to  have  the  effect  of  placing  the 
gift  to  every  one  of  the  great-grandchildren  so  far  in  con- 
tingency,  as  to   preclude  the  application   of  the   doctrine    of 

Vanderplank  v.  King,  in  which  there  was  no  such  clause,  the 
report  does  not  inform  us ;  but   it  may  be  doubted  whether, 
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having  regard  to  the  terms  of  the  gift  to  the  great-grand- 
children, (which  inchided  all  of  tlieni,  whether  surviving  the 
grandcliildreu  or  not,)  tlie  Court  intended  at  all  to  advert  to 
this  clause  as  furnishing  a  pecuHarity  in  the  case :  for  it  may 
with  reason  be  contended  that  the  clause  in  question  would 
not  prevent  the  vesti/if/  of  the  gift  to  the  great-grandchildren 
(supposing  it  could  have  effect).  Another  circumstance  of 
distinction  between  the  two  cases  is,  that  in  Vanderplank  v. 
KuKj,  the  gift  was  to  vest  in  possession  in  the  great-grand- 
children, as  the  respective  grandchildren  should  die  ;  whereas 
in  IVilUams  v.  Teale  the  limitation  of  the  inheritance  was  to 
take  effect  in  possession  on  the  decease  of  the  last  surviving 
grandchild  (there  being  gifts  to  the  children  of  each  grand- 
child in  the  meantime,  but  which  were  substitutionary  and 
confined  to  the  annual  income  merely).  This  difference, 
however,  appears  not  to  touch  the  essential  point,  which  is, 
that  the  great-grandchildren  were  to  take  as  one  entire  class 
in  both  Vanderplank  v.  King  and  JVilliams  v.  Teale. 

In  conclusion,  it  is  submitted  that  the  case  of  JVilliams  v. 
Tealcy  in  giving  estates  tail  by  qy  prcs  to  all  the  grandchildren 
of  the  testator,  including  as  well  those  born  before  as  those  not 
born  until  after,  the  death  of  the  testator,  is  free  from  those 
doubts  which  arise  respecting  Vanderplank  v.  King,  where  (as 
it  should  seem,  without  any  distinction  that  can  be  deemed 
essential)  some  of  the  grandchildren  were  restricted  to  estates 
for  life,  while  others  were  made  tenants  in  tail  upon  the  gy  pres 
principle. 

It  remains  to  speak  of  the  case  of  MoncT/penngw  Bering  («), 
as  an  important  decision  upon  the  practical  application  of 
gt/  pres.  It  bears  out  the  observation  in  the  former  work  (y) 
that  the  doctrine  of  gg  pres  is  not  to  be  extended.  In  that  case 
an  estate  for  life  Wc\s  devised  to  P.  M.,  with  remainder  to  his 
first  son  for  his  life,  with  remainder  to  the  first  son  of  such  first 
son,  and  the  heirs  male  of  his  body,  and  in  default  of  such 

(u)   16  M.  &  W.  418.  ()•)  Treat.  Terp.  4.53. 


152  THE    DOCTRINE    OF    ^Y    PRES. 

issue  to  all  and  every  other  the  son  and  sons  of  the  body  of  P. 
M.  successively  for  the  like  interests  and  limitations  as  were 
before  directed  respecting  the  first  son  and  the  issue  of  his 
body.  The  Court  observed,  no  estate  was  given  to  any  other 
grandson  of  P.  M.  except  the  eldest  son  of  each  of  his  sons; 
and  that,  consequently,  it  was  no  part  of  the  testator's  intention 
that  the  male  descendants  generally  of  P.  M.  should  take  the 
estate,  but  only  a  very  small  part  of  those  descendants,  namely, 
the  eldest  direct  line  tracing  from  each  of  his  sons,  and  that 
eldest  line  only.  The  Court  further  said,  that  to  hold  that  the 
sons  took  estates  tail  male,  would  be  not  to  effectuate  a  general, 
at  the  sacrifice  of  a  particular  intention,  but  arbitrarily  to  force 
on  the  testator  an  intention  different  from  that  which  he  had 
expressed :  and  that  Nicholl  v.  Nicholl,  and  Pitt  v.  Jackson, 
(the  cases  which  had  carried  the  doctrine  the  furthest)  not 
being  precisely  similar  to  the  case  before  the  Court,  and  the 
Court  not  feeling  inclined  to  carry  the  doctrine  on  which  they 
rested  one  step  further,  those  cases  did  not  warrant  the  con- 
struction that  the  sons  of  P.  M.  took  successively  estates  in  tail 
male.  Consequently,  the  limitations  subsequent  to  the  gift  to 
the  first  son  of  P.  M.  were  void  for  remoteness.  This  case  is 
a  valuable  authority,  as  helping  to  define  the  precise  limits  to 
which,  in  practice,  the  rule  of  gy  pres  can  safely  be  carried ; 
for  it  embodies  tangibly  and  gives  point  to  the  general  floating 
disinclination  of  the  Courts  to  apply  beyond  the  bounds  pre- 
viously authorized,  the  doctrine  of  qy  pres. 

The  case  of  Boughton  v.  James  {iv)  is  another  case  to  shew 
that  the  doctrine  oi  gy pres  ought  not  to  be  extended.  In  this 
case  the  will,  as  the  learned  Judge  pointed  out,  did  not  in 
terms  give  or  affect  to  give  an  estate  tail  to  any  person  born 
or  unborn,  and  the  dispositions  in  it  related  to  a  mixed  fund 
of  real  and  personal  property.  The  Court  said,  the  doctrine 
had  gone  at  least  far  enough,  and  that  it  was  not  capable  of 
being  applied  to  the  provisions  in  question.     It  is  deserving 

(w)  1  Coll.  26,  44. 
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of  notice  that  in  this  case  the  Court  expressly  avoided  saying, 
whether  (according  to  the  doctrine  upon  that  ])oint  suggested 
in  the  former  work  (x)  )  qy  prcs  ought  to  be  brought  to  bear, 
in  any  case,  upon  the  disposition  of  a  mixed  fund  of  real  and 
personal  estate.  That  question,  therefore,  remains  in  the 
state  indicated  in  the  book  just  now  referred  to.  But  it  is 
believed  that  this  point  may  possibly  require  decision  in  the 
before  mentioned  case  of  IVilliams  v.  Teale,  in  a  future  stage 
of  it. 

(x)  Treat.  Terp.  437. 
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SUPPLEMENT  TO  THE  CHAPTER  ON  THE  RULE  AGAINST  PER- 
PETUITIES AS  IT  AFFECTS  LIMITATIONS  TO  CLASSES  OR 
ASSOCIATIONS   OF    PERSONS. 

The  rules  stated  upon  this  subject  in  the  previous  work  (a) 
are  confirmed  by  the  subsequent  decisions. 

Thus,  hniitations  to  grandchildren  or  others  as  a  class  pos- 
sibly including  remote  objects,  will  be  found  to  have  been 
held  void,  in  the  whole,  in  the  cases  of  Bull  v.  Pritchard {b), 
Comport  V.  Austen  (c),  and  Blagrove  v.  Hancock  (d).  In 
Earl?/  V.  Benhoiu  (e)  the  same  point  arose,  although  an  actual 
decision  upon  it  was  not  necessary. 

In  this  class  of  cases,  the  Court  will  sometimes  find  ground 
for  the  construction  that  a  testator,  when  referring  to  children 
(of  a  person  in  esse),  whom  he  makes  tenants  for  life,  with  re- 
mainders by  purchase  to  their  issue,  intends  to  speak,  in  the  first 
gift,  of  those  children  who  are  living  at  the  date  of  the  will,  or  at 
the  time  of  his  death,  and  no  other;  the  consequence  of  which 
construction  is,  that  the  ulterior  gift  to  the  issue  of  those  children 
is  valid,  as  not  extending  to  any  objects  possibly  too  remote. 
This  was  the  case  of  Leach  v.  Leach  (f),  where  the  testator 
bequeathed  personalty  to  trustees  upon  trust,  after  the  decease 
of  his  wife  or  upon  her  subsequent  marriage,  and  after  the 
death  of  his  brother  and  sister,  to  pay  the  dividends  and 
interest  "  to  and  for  the  use  and  benefit  of  E.  R.,  the  eldest 
daughter  of  the  testator's  brother,  J.  11.,  and  the  other  children 
of  his  said  brother,"  in  equal  shares,  for  their  lives,  and  the 

(a)  Treat.  Perp.  456.  (d)  12  Jur.  1081. 

(h)  5  Hare,  .567.  (e)  2  Coll.  342,  .354. 

(c)  12  Sim.  218.  (/)  2  Y.  &  C.  (C.  C.)  495. 
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principal  to  be  divided  amongst  all  and  every  the  lawful  issue 
of  the  said  E.  R.  and  the  other  children  of  the  testator's 
brother,  in  equal  shares,  and  to  be  assigned  and  transferred  to 
them  upon  their  severally  attaining  twenty-three.  The  testa- 
tor's brother  survived  him,  and  at  the  date  of  the  will  had 
two  children  besides  E.  R.  The  Court  held  that,  according 
to  the  true  construction  of  the  instrument,  there  was  no 
illegality,  and  that  the  testator  must  be  taken  to  have  meant 
only  the  three  children  then  living  of  his  brother,  or  at  least 
not  to  have  intended  to  include  any  child  that  might  come 
into  existence  after  the  testator's  decease.  The  three  children, 
therefore,  took  life  interests,  and  their  children  became  entitled 
in  possession  after  them.  This  was  also  the  doctrine  of 
Elliott  v.  Elliott  ((/),  where  the  gift  was  "  unto  and  among  all 
and  every  the  children,  sons  and  daughters  of  his  daughter,  in 
equal  shares  and  proportions,  as  and  when  they  should  attain 
their  respective  ages  of  twenty-two  years."  The  Court  held 
that  the  testator  meant  those  children  who  were  then  living, 
or  might  be  living  at  his  death,  and  that,  so  regarding  the 
gift,  there  was  no  objection  to  it.  In  this  case,  the  gift  to  the 
children  was  immediate,  no  prior  life  interest  being  given; 
and  in  such  cases  the  presumption  always  is,  that  the  gift  was 
intended  to  take  effect  on  the  testator's  decease,  so  that  those 
alone  who,  at  that  time,  come  within  the  description  specified, 
constitute  the  class  entitled  to  take  as  legatees. 

Another  rule  suggested  by  the  recent  cases,  and  with  obvious 
reasons  to  support  it,  is,  that  where  separate  sums  or  legacies  are 
given  to  individuals  belonging  to  a  class,  the  whole  is  not  void 
merely  because  the  class  includes  persons  to  whom  the  gift  is 
ineffectual,  on  the  ground  of  remoteness.  This  point  arose  in 
Boughton  v.  James  {h\  where  there  was  a  trust  to  pay  to  and 
for  the  use  and  maintenance  of  each  of  the  daughters  of  the 
testator's  two  nephews,  whether  born  in  his  lifetime  or  after- 


(g)  12  Sim.  -276.  ment  of  the    decree  in    1   Ho.  h. 

(h)  1    Coll.  •2().     See  the  state-       Ca.  414. 
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wards,   the    yearly    sum   of  40/.    a-piece,    until    llioy  should 
respectively  attain  the  age  of  twenty-five,  or  be  married  with 
the  consent  of  their  parents,  or  surviving  parent,  and  on  their 
respectively  attaining   that  age,  or  being  previously  married 
with  such  consent,  in  trust  to  pay  to  each  of  tliem  the  sum 
of  1500Z.,  for  their  respective  uses  and  benefit.      The   two 
nephews  had  daughters  living  at  the  death  of  the  testator,  and 
also  daughters  born  subsequently.     It  was  contended  that  the 
legacies  of  1500/.  were  valid  as  to  the  daughters  born  in  the 
lifetime  of  the  testator,  as  being  distinct  legacies  to  individuals, 
and  not  a  gift  to  a  class.     The  Court  held,  that  a  daughter  of 
one  of  the  nephews  not  coming  into  existence  until  after  the 
testator's   death,    could    not  claim  a  legacy    under  the    will, 
but  that  the  daughters  who  came  into  existence  before  the 
testator's  death,  were  entitled  to  their  legacies ;  or,  at  least, 
the  inclination  of  the  Court  may  be  said  to  have  been  favour- 
able to  the  claim   of  such  daughters.     The   same  point  was 
suggested    in    the    case    of  Early   v.   Benhow  ii),  where   the 
gift  was  "  to  each  child  that  may  be   born   to   either  of  the 
children    of    either    of    my    brothers   lawfully   begotten,    to 
be    paid   to  each  of  them   on    his   or   her  attaining  twenty- 
one."     The   only   question  decided  was,  that  certain  grand- 
children  of  a  brother  of  the  testator  living    at   the    date    of 
the   will,  and  for  whom  express  provision  had  been  already 
made  by   it,  were  not  entitled  to  claim  anything  under  the 
clause    which  has  been    stated.      The    Court  left  undecided 
the  point  whether  or  not  the  clause  was  wholly  void.      Sup- 
posing, however,  the  rule  above  suggested  to  be  a  vaUd  one,  it 
should  seem  that  it  would  not  be  necessary  to  adopt  the  con- 
clusion that  the  gift  to  each  grandchild  of  500/.,  would  be  void 
as  to  all  the  grandchildren  (whether  actually  capable  of  taking 
within  the  prescribed  limits  or  not).     But  if  these  cases  have 
left  the  point  at  all  open  to  argument,  it  seems  that  the  case  of 
Griffith  V.  Poionall  (j)  has  settled  it  in  the  affirmative.    In  this 

(i)  2  Coll.  342,  347.  (./)   13  Sim.  393. 
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case  the  children  of  Mr.  and  Mrs.  P.  were  objects  of  a  gift  in 
default  of  appointment  by  E.  II.  under  a  power  to  appoint  in 
fiivor  of  those  children  and  their  issue  limited  by  a  settlement. 
At  the  date  of  the  settlement  there  were  five  children  liviu';. 
E.  II,  by  his  will  appointed  that  the  shares  of  the  fund  which 
"such  of  the  children  of  Mr.  and  Mrs.  P.  begotten  or  to  be  be- 
gotten, as  were  or  should  be  daughters,"  would  be  entitled  to 
in  default  of  appointment,  should  remain  vested  in  the  trustees, 
upon  trust  to  pay  the  dividends  to  the  daughters  for  life,  accord- 
ing to  their  respective  shares  of  the  capital,  and  that  after  their 
deaths  their  sliarcs  should  be  transferred  unto  and  equally 
between  all  their  children  respectively.  The  question  was 
raised  on  behalf  of  Mrs.  F.,  one  of  the  children  of  Mr.  and 
Mrs.  P.,  and  who  by  the  appointment  was  restricted  to  a  life- 
interest.  The  Court  held  that  if  there  had  been  other  children 
born  to  Mr.  and  Mrs.  P.,  the  appointment  would  have  been 
bad  as  to  the  children  of  sucli  other  children,  but  nevertheless 
the  appointment,  as  to  Mrs.  F.'s  share,  would  have  been  good ; 
for  the  partial  invalidity  of  the  appointment  with  regard  to  the 
shares  of  her  younger  sisters,  could  not  affect,  in  the  shghtcst 
degree,  the  validity  of  the  appointment  of  her  share.  The 
principle  of  this  decision,  though  pronounced  upon  the  case  of 
an  appointment  under  a  power,  is  conceived  to  be  applicable 
no  less  to  an  original  gift  o^  sevej-alswvns,  or  oi  divided  ^ovixons 
of  an  entire  sum,  to  the  individual  members  of  a  class. 
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SUPPLEMENT  TO  THE  CHAPTER  ON  THE  RULE  AGAINST 
PERPETUITIES  AS  IT  AFFECTS  LIMITATIONS  TO  PERSONS 
ANSWERING  A  CERTAIN  DESCRIPTION,  OR  POSSESSING  A 
SPECIFIED    QUALIFICATION. 

The  doctrine  of  law  (a)  that  where  hmitations  are  made  to 
individuals  unascertained,  by  reference  to  some  qualification  or 
description  which  will  not  necessarily  be  satisfied  or  fulfilled 
before  the  expiration  of  lives  in  being  and  twenty-one  years, 
the  gift  is  void  (no  less  than  if  made  to  individuals  unborn,  and 
who  may  not  come  into  existence  within  the  necessary  period), 
applies  also  where  gifts  are  made  to  depend  or  take  eifect  upon 
the  death  of  a  person  referred  to  under  a  description  or  quali- 
fication not  certain  to  be  confined  to  individuals  in  esse.  Thus, 
in  Hodson  v.  Ball  {h),  there  was  a  gift  of  real  and  personal 
estate,  upon  trust  to  pay  an  annuity  to  the  testator's  wife,  and 
subject  thereto  upon  trust  to  divide  the  income  between  the 
testator's  six  children  by  his  former  wife  and  all  his  children  by 
his  then  wife,  equally,  and  in  case  any  of  the  children  should 
have  issue,  and  such  child  or  children  and  his  her  or  their  issue 
should  all  die  in  the  lifetime  of  any  husband  or  tvife  with  ichom 
any  of  the  children  shoidd  have  intermarried,  then  the  share  and 
shares  of  such  children  should  go  unto  the  other  then  surviving 
children  and  to  the  issue  of  such  of  them  as  should  be  then 
dead.  The  Court  having  first  held  that  the  children  took 
estates  in  fee-simple  in  the  real  property,  and  absolute  interests 
in  the  personal  property,  decided  also  that  the  gift-over  in  case 
of  the  death  of  any  of  the  children  and  their  issue  in  the  life  of 
the  husband  or  wife  of  such  child  or  children,  was  too  remote, 

(a)  Treat.  Perp.  464.  (ft)  14  Sim.  558. 
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because  as  any  one  of  the  testator's  children  might  have 
married  a  person  who  was  not  born  at  the  time  of  the  testator's 
death,  the  gift-over  was  not  confined  to  a  life  in  being  at  the 
testator's  death  and  twenty-one  years  after.  In  this  respect, 
Ilodson  V.  Ball  is  an  example  of  an  important  class  of  cases,  in 
which  the  mistake  is  not  unfrequcntly  made  of  limiting  gifts- 
over  upon  contingencies  connected  with  the  lives,  not  merely 
of  previous  legatees  who  are  actually  in  existence,  but  also  of 
their  wives  or  husbands  to  whom  interests  in  remainder  ma}' 
(or  may  not)  be  given,  and  who,  it  is  obvious,  may,  by 
possibility,  prove  or  turn  out  to  be  persons  not  born  at  the 
time  when  the  gifts  were  made. 

A  case  of  great  importance  in  every  way  has  been  lately 
decided  in  the  House  of  Lords,  which  is  referrible  entirely  to 
the  doctrine  concerning  gifts  to  unascertained  persons.  The 
case  alluded  to  is  Lord  Dungannnn  v.  Smith  (c),  where  the 
testator  bequeathed  certain  leaseholds  for  years  in  trust  for 
his  grandson,  A.  T.,  for  his  life,  "  and  from  and  after  his 
decease,  to  permit  such  person  who  for  the  time  being  would 
take  by  descent  as  heir  male  of  the  body  of  the  said  A.  T., 
to  take  the  profits  thereof  until  some  such  person  shall  attain 
the  age  of  twenty-one  years,  and  then  to  convey  the  same 
unto  such  person  so  attaining  the  age  of  twenty-one  years,  his 
executors,  administrators,  and  assigns  ;  but  if  no  such  person 
shall  live  to  attain  the  age  of  twenty-one  years,"  then  over. 
A.  T.  attained  twenty-one  soon  after  the  testator's  death,  and 
the  heir  male  of  his  body  attained  twenty-one  before  the  death 
of  A.  T.  After  the  decease  of  A.  T.  the  persons  representing 
the  next  of  kin  of  the  original  testator,  claimed  the  property 
on  the  ground  that  the  bequest  of  the  leaseholds  after  the 
death  of  the  grandson  was  void  for  remoteness.  The  Master 
of  the  Rolls  in  Ireland  allowed  this  argument  by  overruling 
the  demurrer  of  the  defendant  who  was  the  son  and  heir 
male  of  A.  T.,  and  who  had  entered  into  possession  of  the 

{c)  12  CI.  &  Fin.  54G  ;  mentioned  in  Treat.  Perp.  473. 
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leaseholds.  Tlie  case  went,  by  appeal,  to  the  House  of 
Lords,  where  opinions  against  the  validity  of  the  bequests 
subsequent  to  the  gift  to  the  grandson,  wei*c  delivered  by  the 
following  judges,  viz,  Tindal,  C.  J.,  Williams,  Coltman, 
Maulc,  Wightman,  and  Cresswell,  J.  J.,  and  Alderson,  Rolfe, 
and  Piatt,  B.  B.  Parke,  B.,  and  Pattcson,  J.,  thought  the 
gifts  in  question  rmlid.  The  House  held  that  the  gift  of  the 
corpus  of  the  estate,  and  the  disposition  of  the  intermediate 
rents,  were  entirely  unconnected  with  each  other,  and  that  the 
disposition  of  the  rents  and  profits  to  particular  individuals 
under  the  will,  no  more  affected  the  disposition  of  the  corpus 
of  the  estate,  than  if  it  had  been  to  mere  strangers.  And  the 
House  held  further,  that  as  it  was  originally  possible  that,  at 
the  time  of  the  death  of  the  grandson,  the  person  next 
answering  the  description  of  heir  male  under  the  will,  might 
be  a  minor,  and  might  never  live  to  acquire  the  estate 
by  attaining  twenty-one,  and  as  it  would  not  be  certain 
that  any  person  would  answer  the  description  within  twenty- 
one  years  after  the  death  of  the  grandson,  the  gifts  ulterior  to 
the  grandson's  life  estate  entirely  failed. 

This  case  is  remarkable  for  an  energetic  attempt  made  in 
the  argument  to  put  a  particular  and  forced  construction  upon 
the  will,  in  order  to  obviate  the  difficulties  arising  out  of  the 
law  against  Perpetuities.  It  was  urged  that  it  might  be 
inferred  from  the  will,  that  the  testator  intended  to  create 
successive  estates  to  each  and  every  person  from  time  to  time 
coming  within  the  description  of  heir  male  of  the  body  of  the 
grandson,  so  as  to  bring  the  case  within  the  principle  that 
where  the  first  in  order  of  a  succession  of  distinct  estates,  is 
not  void  for  remoteness,  it  is  good,  although  the  subsequent 
estates  should  be  void.  But  the  House,  in  very  strong  terms, 
repudiated  this  construction,  which,  as  Lord  Chancellor 
Lyndhurst  observed,  would  be  making  a  perfectly  new  will  for 
the  testator,  for  the  pur|Jose  of  getting  out  of  the  difficulty 
arising  out  of  the  Law  of  Perpetuities.  His  lordship  most 
forcibly  pointed  out  that  the  same  principle  would   apply  to 
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almost  every  case  in  which  the  Court  had  decided  against  the 
validity  of  a  bequest  in  respect  of  its  remoteness — that  it 
would  "  break  down  all  the  decisions  upon  this  subject ;"  and 
would  "  remove  all  those  landmarks  of  the  law"  which  had 
been  for  some  time  considered  as  firmly  established. 

Long,  laboured  and  ingenious  as  were  the  arguments  in  this 
case,  and  anxious  as  was  the  attention  given  to  it  by  the  House 
and  tlie  Judges,  there  was  not,  in  truth,  any  peculiar  difficulty 
in  it.  Its  importance  to  the  interests  of  the  parties  immedi- 
ately concerned  led  to  great  efforts  to  sustain  the  disposition ; 
but  the  principle  and  the  application  of  it  were  clear :  and  the 
House  of  Lords  has  rendered  signal  service  to  the  juris- 
prudence of  the  country  in  withstanding  the  bold  attempts 
made  in  this  case  to  introduce  refinements  upon  settled  rules, 
which,  had  they  been  conceded  to  the  smallest  extent,  would 
have  let  in  upon  the  whole  law  of  Perpetuities  a  flood  of 
doubt  and  litigation,  better  than  which  it  would  be  that  there 
should  not  exist  any  Rule  at  all  against  Perpetuities. 

It  may  be  fit  to  bear  in  mind  the  suggestion  in  the  former 
work  (d),  that  the  doctrine  of  Lord  Dungannon  v.  Smith  would 
not  apply  to  a  legal  limitation  of  real  estate  of  the  character  of 
the  gift  in  that  case. 

With  reference  to  the  class  of  cases  {e),  where  interests  are 
attempted  to  be  limited  in  succession  to  a  line  of  persons  in 
right  of  their  ownership  or  proprietorship  of  some  other  pro- 
perty, but  in  such  a  manner  that  the  individuals  successively 
answering  the  description  cannot  be  pointed  out  or  ascertained, 
or  their  interests  vest,  before  the  period  of  their  actually  becom- 
ing entitled  in  possession,  the  case  of  Harvey  v.  Harvey  {/) 
may  be  mentioned.  In  that  case  real  estate  was  given  after 
the  death  of  the  testator's  wife  to  the  eldest  son  of  J.  H.,  and 
the  eldest  son  of  E.  H.,  equally,  during  their  lives,  with 
remainder  to  the  second,  third,  and  other  sons  of  J,  and  E.  H. 
in  tail  male ;  and  the  testator  directed  the  trustees,  after  his 

(d)  Treat.  Perp.  474.         (e)  Treat.  Perp.  475.         (/)  5  Beav.  137. 
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wife's  death,  to  fvpply  the  income  of  his  personaUy  unto  and 
amongst  the  children  and  grandchildren  of  J.  H.  and  E.  H., 
ivho  should  not  from  time  to  time  he  in  receipt  of  the  rents  of  the 
freeholds  devised.  It  was  contended  that,  as  the  division  was 
to  be  from  time  to  time  between  parties  who  must  be  ascer- 
tained de  anno  in  annum,  and  would  not  be  necessarily  born 
within  the  limited  period,  the  gift  was  void  for  remoteness. 
The  Court  considered  the  words  "  from  time  to  time  "  occa- 
sioned considerable  ambiguity,  but,  as  there  might  in  fact  be 
a  succession  of  rights  anterior  to  the  time  of  division,  they 
might  be  explained  to  refer  to  such  circumstances  only.  And 
the  Court  accordingly  held  that  the  words  were  intended  to 
describe  a  class  of  persons  existing  at  the  death  of  the  widow, 
the  tenant  for  life,  and  not  a  class  to  take  in  succession.  The 
question,  therefore,  whether  the  alternative  of  holding  the  gift 
bad  for  remoteness  in  such  cases,  may  not  be  avoided  by  giving 
the  absolute  interest  to  the  first  taker,  or  the  first  series  of 
takers,  is  not  assisted  by  the  decision  in  this  case. 
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SUPPLEMENT  TO  THE  CHAPTER  ON  THE  RULE  AGAINST  PER- 
PETUITIES, AS  IT  AFFECTS  LIMITATIONS  UPON  EVENTS  OF 
INDEFINITE    OCCURRENCE. 

The  class  of  cases  (a)  where  a  gift  is  made  to  take  effect 
upon  the  occurrence  of  an  event  not  certain  to  happen,  if  at 
all,  within  twenty-one  years  after  lives  in  being  at  the  time  of 
the  creation  of  the  gift,  is  exemplified  by  one  of  the  bequests 
in  Boughton  v.  James  (h),  where  limitations  were  made  to  take 
effect,  "  when  and  so  soon  as  any  son  of  either  of  my  nephews 
John  B.  and  Joseph  B.,  shall  have  attained  the  age  of  twenty- 
five  years."  John  B.  and  Joseph  B.  survived  the  testator ;  and, 
because  the  event  might  remain  possible  and  not  happen 
during  the  compass  of  all  lives  in  being  at  his  death  and  more 
than  twenty-four  years  afterwards,  the  Court  held  that  the  gifts 
were  illegal  and  void.  And  this  decree  was  affirmed  by  the 
House  of  Lords  (c). 

So,  in  the  case  of  Hodson  v.  Ball  (d),  a  gift-over  upon  the 
death  and  failure  of  the  children  and  their  issue  in  the  lifetime 
of  any  husband  or  wife  with  whom  such  child  or  children 
should  have  married,  was  held  too  remote,  since  the  person  in 
whose  lifetime  the  event  in  question  was  supposed  to  take 
place,  was  referred  to  as  filling  a  certain  character  ("  husband  " 
or  "wife,")  which  would  not  necessarily  be  sustained  by  a  person 
in  esse  only,  but  might  be  answered  by  a  person  unborn  at  the 
time  of  the  creation  of  the  linlitations. 

So,  in  the  case  o{  Lord  Dungannon  v.  Smith  (e)  there  was  a 

(rt)  Treat.  Perp.  478.  (d)   14  Sim.  558. 

lb)   1  Cull.  26.  (t)   12  CI.  &  Fin.  546 

(c)   I  IIo.  L.  Ca.  406. 
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gift-over,  following  upon  the  limitation  to  the  heir  male  of  the 
body  of  A.  T.  who  should  attain  twenty-one,  "if  no  such 
person  shall  live  to  attain  the  age  of  twenty-one  years."  It  is 
clear  that,  just  as  the  intermediate  limitation  was  void  in 
respect  of  its  being  made  to  an  unascertained  person  who  would 
not  necessarily  be  ascertained  within  the  prescribed  limits,  so 
this  gift-over  was  void  as  contemplating  an  event  of  indefinite 
occurrence,  namely,  a  default  of  the  object  of  the  previous 
indefinite  gift. 

In  connexion  with  the  subject  of  provisions  to  take  effect 
upon  contingencies  of  indefinite  or  remote  occurrence,  it  may 
be  mentioned  that  the  case  o^  Boughto7i  v.  James  {/)  supports 
the  proposition  (^)  that  remoteness  in  a  contingency  upon 
which  the  interest  under  a  gift  is  to  determine,  does  not  interfere 
with  the  operation  of  such  determining  clause.  In  that  case, 
the  interests  under  the  will  of  certain  parties  some  of  whom 
might  not  be  in  esse  at  the  testator's  death,  were  so  limited  as 
to  expire  on  their  respectively  attaining  twenty-five,  and  the 
Court  held  that  these  trusts  and  bequests  were  valid  and  ought 
to  be  carried  into  execution.  But  the  ground  of  this  doctrine 
should  be  understood.  It  is  conceived  that  the  determination 
of  a  gift  on  a  person  unborn  attaining  twenty-five,  is  not  to  be 
sustained  on  the  ground  that  as  such  unborn  person  may  take 
an  estate  for  his  life,  so  any  event  connected  with  him  which 
must  take  place,  if  at  all,  during  his  life,  may  lawfully  be  con- 
templated, as  not  exceeding  the  compass  of  his  life.  This 
would  lead  to  the  doctrine  that  any  executory/  gift  is  valid 
which  is  so  made  as  to  take  effect  upon  an  event  necessarily  to 
happen,  if  at  all,  during  the  life  of  the  unborn  person;  but 
such  a  doctrine  would  clearly  be  unsound.  Therefore,  it  is 
not  because  the  contingency  is  included  in  the  compass  of  a 
life,  for  which  life  an  estate  may  be  limited,  that  the  determin- 


(/)  1  Coll.  26  ;  see  the  decree  (g-)    Vide  supra,  p.  65. 

stated  in  1  Ho.  L.  Ca.  414. 
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ing  clause  may  be  considered  valid;  but  its  validity  rests 
simply  upon  this, — that  the  doctrine  of  remoteness  does  not 
apply  to  that  part  of  a  gift  which  merely  ascertains  and  marks 
out  the  limits  of  its  duration,  but  that  it  applies  only  to  regulate 
the  time  of  its  taking  effect  or  commencement.  The  qualifica- 
tion, however,  must  be  always  borne  in  mind,  that  this  view 
cannot  with  safety  be  entertained  concerning  a  determining 
clause,  or  clause  of  cesser,  which  is  separate  and  distinct  from 
the  original  gift ;  it  applies  only  to  that  which  forms,  by  the 
very  terms  and  constitution  of  the  limitation,  its  natural 
boundary. 
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SUPPLEMENT  TO  THE  CHAPTER  ON  THE  RULE  AGAINST  PER- 
PETUITIES, AS  IT  AFFECTS  POWERS  OF  APPOINTMENT,  AND 
LIMITATIONS   IN   PURSUANCE    OF    THEM. 

That  a  particular  power  may  embrace  objects  of  any 
degree  of  remoteness  {a),  may  be  seen  by  referring  to  Griffith 
V.  Poicnall  (b),  and  Thomas  v.  Thomas  (c). 

It  has  always  been  considered  that  a  power  which  comprises 
objects,  some  of  whom  would  be  too  remote  as  direct  objects  of 
gift,  is  not  on  that  account  a  void  power  as  to  such  objects,  but 
that  it  is  simply  incumbent  upon  the  donee  of  the  power,  to 
take  care,  in  his  appointment,  to  limit  no  interest  which  would 
have  been  illegal,  if  placed  in  the  instrument  creating  the  power 
(instead  of  such  power).  In  this  respect,  Thomas  v.  Thomas 
is  a  case  which  appears  not  conformable,  in  its  doctrine,  to 
preceding  authorities.  The  power  in  this  case  was  limited  by 
a  marriage  settlement,  and  comprised  children  of  the  marriage 
and  the  issue  of  such  children  as  should  be  living  at  the 
decease  of  the  survivor  of  the  husband  and  wife.  There  were 
four  children  of  the  marriage,  three  of  whom,  R.,  J.,  and  C, 
survived  both  father  and  mother.  An  appointment  was  made 
of  particular  portions  to  R.  and  J.,  and  of  another  portion  to 
C.  for  her  life,  and  after  her  decease  to  her  children.  By  a 
codicil  to  the  will  which  contained  the  appointment,  it  was 
mentioned  that  R.  S.  was  then  "the  only  surviving  child"  of 
C.  It  was  contended  that  the  appointment  to  C.  for  her  life 
and  after  her  decease  to  her  children,  was  void,  except  as  to 
C.  The  Court  having,  upon  the  construction  of  the  power, 
come  to  the  conclusion  that  there  was  nothing  to  limit  the 

(a)  Treat.  Perp.  487.  (b)  13  Sim.  393. 

(c)   14  Sim.  234. 
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generality  of  the  word  "issue"  in  the  power,  added, — "and, 
consequently,  the  power  is  void,  so  far  as  it  relates  to  the 
issue."  And,  accordingly,  the  appointment  attempted  to  be 
made  in  favor  of  R.  S.,  was  held  void.  Now,  treating  the 
appointment  as  including  all  the  children  of  C,  whether  bora 
in  the  lifetime  of  the  appointor,  or  at  any  time  after  his 
decease,  there  can  be  no  question  that  the  appointment  under 
which  R.  S.  claimed  was  void.  But  it  is  submitted  that, 
upon  all  principle,  the  power  was  wholly  valid;  for  if  the 
power  is  so  constructed  as  to  enable  the  donee  of  it  to  make 
an  appointment  which  will  not  be  too  remote,  the  whole 
power  is  valid,  and  the  only  question  to  be  decided  is,  whe- 
ther the  appointment  be  legal. 

The  importance  of  the  distinction  which  has  been  now 
adverted  to,  is  seen  by  reference  to  the  circumstances  of  the 
very  case  upon  which  these  observations  have  been  made.  It 
has  been  mentioned  that  R.  S.  was  named  in  the  codicil  as  a 
child  then  living,  and  the  only  surviving  child  of  C.  The 
appointment,  it  is  true,  made  by  the  will,  comprised  all  the 
children  of  C,  and  that  appointment  cannot  be  considered  to 
have  been  altered  by  the  codicil.  But,  suppose  that  the 
appointment  by  the  will  had  been  in  fact  made  to  R.  S.,  the 
then  "  only  surviving  child"  of  C.  In  such  case  there  is 
ground  to  contend  {d)  that  the  appointment  being  to  an 
object  so  described  in  it  as  that  if  the  terms  of  the  ap- 
pointment were  placed  in  the  instrument  creating  the  power, 
he  would  not  have  been  precluded  from  taking  under  that 
instrument,  the  appointment  to  R.  S.  would  not  be  void. 
But,  how  could  this  doctrine  prevail  if  the  original  power,  so 
far  as  it  comprised  the  class  of  which  the  supposed  appointee 
was  one,  were  necessarily  to  be  held  void.  It  seems  clear 
that  the  received  doctrine  is  correct,  that  a  power  need 
not  be  restricted  to  a  class,  all  the  members  of  which  would 
be  valid  objects  of  a  gift  made  in  a  direct  form,  by  the  instrument 

{d)  Treat.  Pcrp.  4))0. 
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creating  the  power.  This  doctrine  clearly  had  the  sanction  of 
the  learned  Judge  who  decided  Thomas  v.  Thumas,  in  the  case 
of  Griffith  V.  Poivnall  {e). 

The  doctrine  that  where  a  gift  under  a  power,  exceeds  the 
boundary  of  Perpetuity,  if  the  portion  in  respect  of  which 
there  is  excess  be  definite,  and  can  be  separated  from  that 
in  respect  of  which  there  is  no  excess,  those  objects  of  the 
power  in  whose  favor  there  is  a  valid  appointment,  may 
take  the  shares  destined  for  them,  while  the  residue  de- 
volves as  unappointed,  received  application  in  (a  case  of 
a  somewhat  novel  description)  Griffith  v.  Pownall.  The 
power  extended  to  the  "  children  of  P.  begotten,  or  to  be 
begotten,  and  the  issue  of  such  children."  The  appointment 
merely  directed  that  the  shares  which  such  of  the  children  of 
P.  begotten  or  to  be  begotten  as  were  daughters  would  be 
entitled  to  in  default  of  appointment,  should  go  to  the  respec- 
tive daughters  for  life,  and  afterwards  to  their  children  re- 
spectively. The  Court  held  that  the  appointment  was  not 
made  collectively  to  persons,  some  of  whom  were  not  within 
the  rule  of  law,  but  merely  directed  how  the  share  of  each 
daughter  should  go  after  her  death,  and,  consequently,  a 
partial  invalidity  of  the  appointment,  with  regard  to  the  shares 
given  to  the  issue  of  children  not  born  at  the  time  of  the 
creation  of  the  power,  would  not  affect  the  validity  of  the 
appointment  as  to  the  shares  given  to  the  issue  of  children 
who  at  that  time  were  in  esse. 

(e)   13  Sim.  396, 
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SUPPLEMENT  TO  THE  CHAPTER  ON  THE  RULE  AGAINST  PER- 
PETUITIES AS  IT  AFFECTS  LIMITATIONS  ON  ALTERNATIVE 
CONTINGENCIES,  OR  CONTINGENCIES  WITH    A    DOUBLE  ASPECT. 

The  general  doctrine  that  if  a  limitation  is  made  dependent 
on  the  happening  of  either  of  two  events,  one  of  which  is  too 
remote  but  the  other  is  not,  it  will  take  effect  if  the  latter 
event  happens  («),  is  supported  by  the  case  of  Minter  v. 
Wraith  {h). 

And  the  application  impliedly  of  this  general  doctrine,  in 
every  case  where  personalty  is  given  upon  the  event  of  the 
failure  of  a  preceeding  limitation  to  an  unborn  child,  and  the 
heirs  of  his  body  (c),  is  seen  by  the  cases  of  Bartlett  v.  Green  (d), 
Earl  Verulam  v.  Bathurst  (e),  Boydell  v.  Golightly  (f),  and 
Potts  V.  Potts  {g). 

(a)  Treat.  Perp.  501.  (e)   13  Sim.  388. 

(b)  13  Sim.  52.  (/)  14  Sim.  327. 

(c)  Treat.  Perp.  509.  (^)  3  Jo.  &  La.  T.  353. 

(d)  13  Sim.  218. 
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SUPPLEMENT  TO  THE  CHAPTER  ON  THE  RULE  AGAINST  PER- 
PETUITIES AS  IT  AFFECTS  LIMITATIONS  WHOSE  POSSESSORY 
ENJOYMENT    IS    POSTPONED  BEYOND  THE  PERIOD  OF  VESTING. 

The  general  doctrine,  that  where  the  effect  of  applying  a 
settled  rule  of  construction  in  regard  to  the  vesting  of  limita- 
tions, will  be  to  defeat  the  particular  gift,  that  circumstance 
will  not  be  sufficient  to  exclude  such  construction,  if,  in  a 
similar  case,  where  remoteness  did  not  come  in  question,  it 
would  have  been,  without  doubt,  admitted  (a),  is  upheld  by 
the  cases  of  Leach  v.  Leach  {b),  Boydell  v.  Golightly  (c),  and 
Boughton  v.  James  (d),  and  by  the  opinions  of  Mr.  Justice 
Patteson  and  Mr.  Justice  Maule  and  other  judges,  and  the 
judgment  of  the  House  of  Lords,  in  the  case  of  Lord  Dungan- 
non  V.  Smith  {e). 

But,  at  the  same  time,  the  cases  of  Leach  v.  Leach  and 
Boydell  V.  Golightly,  shew  that  a  will  is  to  be  read  with  an 
inclination  to  believe,  when  it  can  be  not  unreasonably  sup- 
posed, that  the  testator  did  not  intend  to  transgress  the  law  (/). 

There  are  several  cases  recently  decided,  in  which  limita- 
tions have  been  held  void  for  remoteness,  by  reason  of  the 
construction  prevailing  that  the  vesting,  and  not  the  enjoyment 
merely,  of  the  interests  of  the  legatees,  was  postponed  (g), 
namely,  Bull  v.  Pritchard  (A),  Boughton  v.  James  {i),  Comport 
V.  Austen  {J),  and  Blacjrove  v.  Hancock  (Jt). 

(a)  Treat.  Perp.  517.  (g)  Treat.  Perp.  518. 

(b)  2    Y.    &    C.    (C.    C.)     495,  (A)  5  Hare,  567. 

499.  (0  1    Coll.   26,    1   Ho.   L.  Ca. 

(c)  14  Sim.  344.  406. 

(d)  1  Coll.  26.  0')   12  Sim.  218. 

(e)  12  CI.  &  Fiu.  578,  588,  625  (k)   12  Jur.  1081. 
(/)  2  y.  &  C.  (C.  C.)  499. 
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There  are  also  several  cases  where  the  construction  which 
obtained,  was  that  of  an  immediate  or  valid  vesting,  with  a 
postponed  possession  merely,  and  where,  on  that  acconnt,  the 
gifts  were  accordingly  held  valid,  namely,  Jackson  v.  Marjori- 
banks  (/),  Greet  v.  Greet  (in),  Davies  v.  Fisher  (n),  Marquis  of 
Bute  V.  Harman  (o),  and  Milroy  v.  Milroy  (p). 

The  cases  of  Elliott  v.  Elliott  {q)  and  Leach  v.  Leach  (r), 
shew  that  the  question,  whether  the  vesting  or  the  enjoyment 
merely  is  postponed,  may  be  rendered  immaterial  by  the  con- 
struction that  the  testator,  in  the  class  referred  to  by  the  gift, 
contemplated  objects  living  and  to  be  ascertained  at  the  time  of 
his  decease,  and  not  any  coming  in  esse  afterwards. 


(Z)  12  Sim.  93.  (p)  14  Sim.  48. 

(w)  5  Beav.  123.  (q)  12  Sim.  276. 

(n)  5  Beav.  201.  (r)  2  Y.  &  C.  (C.  C.)  495. 
(o)  9  Beav.  320. 
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SUPPLEMENT    TO    THE    CHAPTER     ON    THE    RULE    AGAINST    PER- 
PETUITIES  AS    IT    AFFECTS   THE    IMPLICATION  OF  ESTATES. 

The  application  of  the  important  doctrine,  by  which  limi- 
tations that  would  otherwise  violate  the  Rule  against  Perpe- 
tuities, are  rendered  valid  by  the  implication  in  a  prior  taker 
of  an  estate-tail,  from  words  introducing  a  gift-over,  will  be 
seen  by  referring  to  the  various  cases  quoted  and  observed 
upon  in  the  chapter  concerning  limitations  upon  a  failure  of 
heirs  or  issue  (a). 

That  the  law  will  not  raise  hy  implication  any  estate  which 
would  be  void  for  remoteness,  under  the  Rule  against 
Perpetuities  (Z>),  is  confirmed  by  the  case  of  Monypenny  v. 
Dering  (c). 

(a)   Vide  supra,  pp.  68—96.  (6)  Treat.  Pcrp.  570. 

(c)  16  M.  &  W.  437. 
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SUPPLEMENT    TO    THE   CHAPTER   ON    THE    RULE    AGAINST 
PERPETUITIES   A8   IT    AFFECTS    EXECUTORY    TRUSTS. 

The  doctrine  of  the  Court  of  Chancery  that  a  trust,  in 
point  of  intention  and  structure  executory,  though  it  embrace 
a  class  some  of  whom  would  be  too  remote  as  objects  of  direct 
gift,  is  to  be  carried  out  by  a  strict  settlement  in  furtherance 
as  far  as  may  be  of  the  intention,  and  so  as  not  to  limit 
estates  which  would  be  invalid  on  the  ground  of  remoteness  (a), 
is  exemplified  by  the  cases  of  Trevor  v.  Trevor  (b),  White  v. 
Briggs  (c),  Boy  dell  v.  Golightly  (d),  Tennent  v.  Tennent  (e), 
and  Boswell  v.  Dillon  (/). 

The  same  cases  shew  that  where  the  executory  trust  is 
limited  by  deedy  the  lives  to  be  taken  as  the  basis  of  the  period 
of  strict  settlement,  are  those  of  persons  Hving  at  the  date  of 
the  deed  creating  the  executory  trust,  and  not  those  who  may 
be  in  esse  at  the  execution  of  the  settlement  by  which  the  trust 
is  carried  into  effect  {g). 

Some  further  observations  bearing  upon  the  subject  of 
executory  trusts  will  be  found  in  a  succeeding  page,  where 
limitations  of  chattels  to  descend  as  heir  looms  are  spoken  of. 


(a)  Treat.  Perp.  575.  (^0  l-*  Sim.  346. 

(ft)   13  Sim.  108;  1  Ho.  L.  Ca.  {e)  Drury,  161. 

239.  (/)  Drury,  291. 

(c)  15  Sim.  17.  {g)  Treat.  Perp.  585. 
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SUPPLEMENT  TO  THE  CHAPTER  ON  THE  RULE  AGAINST  PER- 
PETUITIES AS  IT  AFFECTS  TRUSTS  FOR  ACCUMULATION  OF 
INCOME. 

The  general  doctrine  that  trusts  or  directions  for  accumu- 
lation, expressly  or  possibly  extending  over  a  longer  period 
than  that  allowed  by  law  for  the  limitation  of  future  estates, 
are  wholly  void,  was  recognised  in  the  cases  of  Elborne  v. 
Good  (a),  Crosse  v.  Glennie  (b),  and  Boughton  v.  James  (c). 

Since  the  publication  of  the  main  Work,  an  important  case 
has  been  decided  on  the  subject  of  remote  trusts  of  accumula- 
tion, which  suggests  questions  of  the  greatest  interest  and 
importance. 

In  Broxone  v.  Stoughton  (f/),  J.  B.  devised  lands  to  trustees 
upon  trust  for  G.  B.  during  his  life,  remainder  upon  trust  for 
his  first  and  other  sons  successively  in  tail  male,  with  remainders 
over,  and  the  will  contained  a  proviso  that  if  any  person  for 
the  time  being  beneficially  entitled  to  the  possession,  or  to  the 
receipt  of  the  rents  of  the  estates  devised,  should  be  under  the 
age  of  twenty-one  years,  the  trustees  should,  so  long  as  the 
person  entitled  as  aforesaid  should  be  under  the  age  of  twenty- 
one  years,  receive  the  rents,  and  apply  a  competent  part  thereof 
for  his  or  her  maintenance,  and  invest  the  residue  of  such 
rents  in  the  names  of  the  trustees,  and  from  time  to  time 
receive  the  income  of  the  investments,  and  again  invest  the 
same,  to  the  intent  and  so  that  the  same  might  accumulate  in 
the  nature  of  compound  interest,  and  should  stand  possessed 
of  such  surplus  of  the  rents  to  be  received  during  the  minority 

(a)   14  Sim.  165.  (c)   1  Coll.  26. 

\h)  2  Y.  &  C.  (C  C  )  2.37  ((/)  14  Sim.  369  ;  10  Jur.  747. 
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of  the  person  for  the  lime  being  entitled  in  possession,  together 
with  the  accumulations  thereof,  upon  trust  to  invest  the  same 
from  time  to  time  as  opportunities  should  offer  in  the  purchase 
of  freehold  or  copyhold  estates,  which  should  be  forthwith 
settled  to  the  uses,  and  upon  the  trusts  thereby  limited  and 
declared  concerning  the  estates  thereby  devised,  or  as  near 
thereto  as  circumstances  would  admit  of.  G.  B.  was  an  infant 
at  the  testator's  death,  and  during  G.  B.'s  minority  the  trustees 
laid  out  the  rents  of  the  estates,  after  providing  for  his  main- 
tenance, in  the  purchase  of  freehold  estates  which  were  settled 
upon  the  same  trusts  as  were  declared  by  the  will  of  the  devised 
estates.  Upon  a  suit  instituted  by  G.  B.  the  question  was, 
whether  the  trusts  and  directions  contained  in  the  will  for  the 
accumulation  of  the  surplus  rents  during  the  minority  of  the 
person  for  the  time  being  entitled,  were  void  for  remoteness, 
and  whether  G.  B.  was  absolutely  entitled  to  the  purchased 
estates.  In  support  of  G.  B.'s  claim  to  that  effect,  the  cases  of 
Ware  v.  Polhill,  Lord  SoutJuimjiton  v.  Marquis  of  Hertford,  and 
Marshall  V.  Holloivay  were  cited;  and  on  the  other  side  it  was 
contended  that  there  was  a  distinction  between  the  cited  cases 
and  that  before  the  Court,  in  that  the  destination  of  the  ac- 
cumulated fund  in  Southampton  v.  Hertford,  and  Marshall  v. 
Hollowayy  transgressed  the  law  against  Perpetuity,  whereas  in 
Browne  v.  Stourjhton  there  was  not  any  vice  in  the  destination 
of  the  fund.  The  decision  of  the  Court  was,  that  the  trust 
for  accumulation  was  wholly  void,  and  that  G.  B.  was  entitled 
to  the  rents  of  the  devised  estates  from  the  death  of  the 
testator,  and  to  the  estates  which  had  been  purchased  with 
those  rents.  The  ground  of  the  decision  was,  the  possibility 
that  the  trusts  might  go  on  without  limit;  and  the  Court 
considered  there  was  no  distinction  between  the  case  under 
consideration,  and  Southampton  v.  Hertford  and  Marshall  v. 
Holloicay,  which,  the  Court  said,  were  not  determined  with 
reference  to  what  was  to  be  done  with  the  fund  accumulated, 
but  on  the  ground  that  the  raising  of  the  fund  itself  was 
illegal. 
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The  case  was  considered  by  the  Court  to  be  a  very  simple 
one,    the  counsel  for  G.  B.   not  being   called   on    to   reply  ; 
but   the   writer  believes  the  statement  made  by  the  counsel 
interested  in  supporting  the  trust,  to  be  perfectly  correct,  when 
they  said  that  a  decision  against  the  trust  for  accumulation  in 
that  case  would  be  a  decision  of  the  first  impression,  and  one 
for  which  the  cases  cited  on  behalf  of  G.  B.  did  not  aiford 
any  authority.      With    the    greatest    possible  respect  for   the 
opinion  and  judgment  in  such  a  case  of  the  Vice  Chancellor 
who  decided  Broione  v.  Stoughton,  the  writer  has  been  unable, 
after  repeated  and  anxious  consideration,  to  remove  the  doubts 
which,  from  the  moment  of  his  first  acquaintance  with  this  deci- 
sion, appeared  to  him  to  obstruct  its  reception  as  a  valid  authority. 
That  the  clause  of  accumulation  and  investment  of  rents 
durino-  minorities  in  Browne  v.   Stoughton,  would  have  been 
illeo-al  in  any  settlement  or  will  which  did  not  limit  estates-tail 
to  the  objects  of  it,  is  perfectly  clear.     But,  as  the  will  in  that 
case  did  contain  limitations  in  tail  to  the  issue  of  the  tenant 
for  life,  the  question  is,  whether  that  circumstance  furnishes  a 
material  distinction,  so  as  to  render  valid  a  provision  which, 
without  the  estates-tail,  would  have  been  void. 

Now,  it  is  apprehended  that,  at  the  present  day,  it  must  be 
idle  to  enter  into  an  argument  to  shew  ie)  that  the  general 
rule  of  our  law  is,  to  uphold,  as  not  being  a  Perpetuity,  every 
executory  Umitation  which  is  engrafted  upon,  or  limited  in 
defeazance  of  an  estate-tail  (/).  Between  limitations  in  fee- 
simple  and  in  fee-tail  there  is  the  essential  distinction,  that 
(although  the  latter  are  of  inferior  rank)  there  is  incident  to 
every  estate-tail  a  right  to  put  an  end  to  or  destroy  all  limita- 
tions and  estates  created  either  in  defeazance  of  or  by  way  of 
remainder  after  the  estate-tail.  To  an  estate  in  fee-simple  no 
such  power  is  incident,  for  whatever  executory  gift  is  engrafted 
upon  it  will  infallibly  arise  and  take  effect,  if  the  event  happen 

(e)  Treat.  Perp.  663.  C.    C.   215;    Attorney    Geveral  v. 

(/)   Gulliver  v.    Ashby,  4  Burr.       Milner,  3  Atk.  111. 
1929;  Nirhnlh  v.   Sheffield,  2  Bro. 
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on  which  it  depends,  and  that  event  be  not  too  remote.  This 
is  a  distinction  which  touches  upon  the  essential  ingredients  of 
a  Perpetuity.  It  belongs  to  the  essence  of  a  Peri)etuity  that  it 
is  indefeasible — that  there  is  nothing  but  the  contingency  in  the 
event  on  which  it  is  limited,  to  render  otherwise  than  certain 
the  prospect  of  its  actually  arising.  Therefore,  the  law  steps 
in  and  says,  that  the  event  shall  be  a  proximate  one  and 
certain  to  happen,  if  at  all,  within  a  definite  period.  But  when 
the  limitation  is  destructible  by  virtue  of  the  power  whic;h  the 
law  confers  upon  the  tenants  in  tail  entided  under  the  settle- 
ment, it  is  immaterial  to  inquire  whether  the  event  on  which 
the  executory  gift  depends,  regarded  abstractedly  from  its 
situation  with  reference  to  other  estates  in  the  setdement,  is 
certain  to  happen,  if  at  all,  within  the  definite  period  prescribed 
in  ordinary  cases.  The  essence  of  a  Perpetuity  is  wanting, 
and,  accordingly,  a  Perpetuity  there  is  not  in  such  a  case. 

Now,  it  is  certainly  quite  possible  (as  in  Browner.  Stoughton 
was  the  fact)  that  the  estates-tail  to  which  this  destroying 
power  is  attached,  may  be  contingent  estates-tail,  as  being 
limited  to  persons  not  yet  in  esse.  If  limitations  be  made  by 
a  marriage- setdement  to  the  intended  husband  for  life,  and 
after  his  decease  to  his  first  and  other  sons  successively  in  tail, 
and  then  to  his  daughters  as  tenants  in  common  in  tail,  with 
ulterior  remainders-over,  it  is  obvious  that  no  one  takes  by 
virtue  of  these  limitations  who  can  at  once  or  immediately 
disentail  the  setded  land.  That  poicer  will  remain  in  suspense 
until  the  estates  tail  vest  by  the  birth  of  tenants  in  tail,  and  the 
exercise  of  it  will  remain  still  further  in  suspense  until  such 
tenants  in  tail  become  legally  competent  to  execute  assurances 
of  land  by  attaining  twenty-one. 

Then,  does  this  circumstance  of  the  estates-tail  being  limited 
to  unborn  children  at  all  affect  the  general  rule  that  limitations 
eno-rafted  upon  cstates-tiiil  are,  on  account  of  their  dcstructi- 
bility,  not  to  be  deemed  Perpetuities?  Now,  obviously,  it 
must  be  always  assumed  that  the  estates-tail  in  fpiestion  are 
xialid, that  they  are  so  limited  as  to  vest  within  die  i)rcscribed 

N 
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limits, — that,  in  fact,  they  do  not  themselves  violate  the  Rule 
against  Perjietuities.  For,  if  in  any  case  the  limitations  in 
tail  are  not  well  created,  it  necessarily  follows,  that  they 
cannot  render  valid  other  limitations ;  the  power  to  destroy 
the  other  estates  must  itself  arise  within  the  proper  hmits, 
in  order  that  their  destructibility  may  operate  to  remove 
objection  to  them  as  Perpetuities. 

Now,  is  it  not  clear  that  estates-tail  which  will  certainly  vest 
within  the  limits  of  the  rule,  avail  quite  as  much  to  preclude 
objection  on  the  score  of  Perpetuity  to  the  engrafted  executory 
limitations,  as  estates-tail  which  vest  at  once  upon  the  execution 
of  the  settlement  ?      Is  not  this   the  established  rule  of  our 
law?    If  we  ask  for  authorities,  there  are  Tregonwell  v.  Syden- 
ham (/),  Morse  v.  Lord  Ormond  {g).    Waring  v.  Coventry  (h), 
Case  v.  Drosier  (i),  and  Cole  v.  Seioell  (j),  in  each  of  which  the 
limitations  in  tail  were  made  to  persons  not  in  esse,  but  in  each 
of  which  the  destructibility  of  the  ulterior  gifts  by  the  tenants 
in  tail  was  admitted  to  be  and  recognized  as  the  alone  test  to 
try  whether  those  ulterior  gifts  were  or  were  not  Perpetuities. 
With  Lord  Chancellor  Eldon  (A),  in  the  first  of  these  cases, 
we  may  ask, — (3an  any  one  "contend  that  the  mere  circum- 
stance of  uncertainty  who  is  to  take  after  an  estate-tail,  where 
a  recovery  may  be  suffered,  and  all  behind  it  goes,  renders  the 
limitation  void?  "    And  what  can  be  more  convincing  than  the 
undoubting  reliance  upon  the  same  criterion,  of  a  Chancellor, 
second  only  to  Lord  Eldon,  in  Case  v.  Drosier?      It  was  not 
there  a  question  with  Lord  Cottenham,  whether,  2/"  within  the 
disentailing  power  of  tenants  in  tail  not  born  at  the  creation  of 
the  ffifts,   the    remote    limitations  could  be   held  valid,   but, 
taking  this  as  an  unquestioned  and  unquestionable  postulate, 
he  proceeded  to  inquire  whether  the  gift  in  the  particular  case 
was  in  fact  destructible  by  the  owners  of  those  estates-tail,  and 

(y)  3  Dow,  194.  (j)  4  Dr.  &  War.   1  ;    12  Jur. 

(g)  5  Madd.  99  ;  1  Russ.  382.  927- 

(h)   1  M.  &  K.  249  (A)  3  Dow,  202. 

CO  2  Keen,  764 ;  5  M.  &  C.  246. 
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finding  that,  iVoiii  the  urder  ami  posilioii  of  the  hmitations, 
they  were  not  in  that  predicament,  they  were  declared  void  as 
Perpetuities. 

And  we  shall  find  the  every  day's  practice  of  the  Profession 
equally  clear  and  decisive.  A  proviso  is  inserted  in  a  settle- 
ment creating  a  multitude  of  limitations,  that  if  any  of  the 
objects  of  those  limitations  shall  refuse  to  take  the  name  and 
use  the  aiins  of  the  settlor,  the  estate  of  such  party  shall  deter- 
mine, and  the  property  go  over  to  the  next  in  remainder ;  and 
no  limit  is  fixed  to  the  duration  of  this  shifting  clause.  How 
can  this  possibly  have  effect  by  our  law,  when  it  contemplates 
an  event  which  may  happen,  not  once  only,  but  often,  during 
a  period  indefinite,  and  to  which  no  antecedent  limit  can  be 
assigned  ?  It  does  not  have  effect  except  in  the  single  case 
where  the  limitations  upon  which  it  is  engrafted,  have  created 
estates-tail;  but  when  estates-tail  are  hmited,  they  protect  it, 
and  that,  whether  limited  to  persons  in  esse  or  to  children 
unborn  (so  only  that  the  estates-tail  themselves  are  valid). 
So,  again,  the  shifting  clause  which  is  to  defeat  indefinitely 
the  title  of  any  and  every  object  of  the  settlement  who  shall 
succeed  to  some  other  family  property.  So,  the  clause  em- 
powering tenants  for  life  to  limit  jointures  to  their  wives  and 
portions  to  their  children,  but  not  to  take  effect  until  the 
indefinite  failure  of  issue  inheritable  under  prior  estates-tail. 
But  it  is  useless  to  multiply  examples  to  establish  the  prin- 
ciple, that  there  is  no  distinction,  in  respect  to  the  validity  of 
gifts  engrafted  or  expectant  upon  estates-tail,  between  cases 
where  the  estates-tail  are  forthwith  vested,  and  those  where, 
as  being  limited  to  unborn  children,  they  are,  in  the  first 
instance,  contingent. 

It  may  be  admitted  that,  owing  to  a  succession  of  minorities, 
the  power  to  bar  the  entail  may  not  be  actually  exercisoablc 
for  a  considerable  period.  But  clearly  this  does  not  affect  the 
operation  of  the  rule.  If  there  be  a  trust  or  limitation  to 
take  effect  on  the  indefinite  event  of  failure  of  the  issue  of 
certain  prior  tenants  in  tail,  the  gift   is  not  bad,  l)ecause  the 

N  2 
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tenants  in  tail  were  not  in  existence  when  the  settlement  was 
made,  or  because,  owing  to  a  succession  of  minorities,  &c.,  the 
estates-tail  and  subsequent  limitation,  may  not  be  in  a  con- 
dition to  be  actually  barred  during  a  long  period  of  time.  On 
the  contrary,  the  gift  is  sustained  to  precisely  the  same  extent 
as  a  trust  expectant  on  estates-tail  limited  to  persons  in  esse 
and  ascertained.  And  there  is  certainly  no  distinction,  in  this 
respect,  between  limitations  expectant  upon  and  provisions 
collateral  to  estates-tail,  for  just  as  the  collateral  limitation  is 
sustained,  though  indefinite,  when  the  tenants  in  tail  are  in 
esse,  so  is  it  not  deprived  of  that  protection  by  the  circum- 
stance of  the  estates-tail  being  limited  to  unborn  children. 
All  provisions  in  a  settlement  which  may  be  destroyed  by  the 
tenants  in  tail  entitled  under  it,  stand  upon  the  same  footing, 
whether  they  follow  and  are  limited  as  remainders  or  executory 
limitations  expectant  upon  the  estates-tail,  or  are  collateral  to 
and  co-extensive  with  them,  as  limited  by  way  of  defeazance 
of  the  estates-tail. 

The  short  summary  of  the  doctrine  then  is  this : — There 
being  estates-tail,  they  must  be  constituted  as  the  law  allows, 
i.  e.,  they  must  vest  within  the  prescribed  period.  Being  such, 
there  is  a  power  inherent  in  the  ownership  of  the  estates-tail, 
to  clear  the  property  of  all  the  restrictions  of  the  settlement 
(not  anterior  to  the  estate-tail),  and,  by  the  hypothesis,  that 
power  will  necessarily  arise  and  subsist  within  the  prescribed 
period.  This  being  ascertained,  the  rule  of  law  is  satisfied. 
It  takes  no  notice  of  the  possibility  of  minorities  or  disabilities 
of  any  kind.  For  it  is  an  invariable  rule  in  the  application  of 
the  doctrine  of  Perpetuities,  to  leave  altogether  out  of  consi- 
deration what  arises  merely  from  the  actual  course  of  events, 
as  distinguished  from  what  is  involved  in  the  nature  and  con- 
ditions of  the  gift.  Therefore,  the  contingency  that  there 
may  not  be  any  owner  of  an  estate-tail  actually  in  a  position 
to  bar  it,  within  the  period  limited  by  the  rule,  is  not  to  be 
attended  to  in  the  inquiry,  whether  the  given  clause  or 
limitation  be  valid  or  not. 
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Now,   the   clause  of   accumulalioii    in    lirowne  v.  Stowjhton 
was,   in    substance,   au  executory    limitation  :    it    operated    in 
partial  dcfeazance  of  the  interests  of  persons  entitled   under 
preceding    limitations.     In    the   language  of  Lord  Eldon,  in 
Marshall  v.  Holloxoay  (k),  it  was  a  dancing  clause  of  accumu- 
lation ;  for  it  was  a  provision  to  take  effect  upon  everi/  suc- 
ceeding occasion   of   the    owner  of  the    estate    being    under 
twenty-one.     Obviously,  therefore,  the  operation  of  the  clause 
might  continue    indefinitely  beyond    the    lives  of  parties  in 
existence :  no  precise  limit  could  be  assigned  to  the  duration 
of  it.     Consequently,  in  any  case  where  the  interests  created 
by  the  will  were  not  estates-tail,  this  clause  would  not  have 
been  valid  within  the  doctrine  of  Perpetuities.     But  the  limi- 
tations after   the    life    estate    in    Browjie  v.    Stoufjldon,   were 
limitations  of  estates-tail,   and   those   estates-tail   were  valid. 
Was    not  the   clause   of  accumulation    under    these    circum- 
stances legal  ?     The  decision  was,  that  it  was  not  legal ;  and 
we  must,  therefore,  search  for  the  grounds  upon  which  this 
conclusion  rests. 

It  cannot  be  doubted  that  a  recovery  or  disentailing  assur- 
ance by  any  tenant  in  tail  entitled  under  the  will,  would 
have  destroyed  the  clause  of  accumulation.  What,  then,  ex- 
cluded the  case  from  the  general  doctrine  concerning  hmita- 
tions  destructible  by  tenants  in  tail,  established  by  the 
authorities  which  have  been  mentioned?  It  appears  clear 
that  no  distinction  can  be  taken  upon  account  of  the  special 
nature  and  object  of  the  clause  in  this  case.  Certainly,  it 
operated  to  deprive  the  infant  owner  of  the  rents  and  profits 
of  his  estate  during  his  minority ;  so  far,  at  least,  that  he  was 
to  be  entitled  only  to  the  income  of  the  invested  accumula- 
tions of  the  rents,  instead  of  the  rents  themselves.  But,  it  is 
quite  competent  to  the  author  of  the  gifts,  so  to  qualify  the 
interests  of  the  owners  for  the  time  being,  provided  only  he  do 
not  transgress  the  boundary  of  Perpetuities  (/;.  If  it  be  a  term 
of  the  settlement,  no  one  is  entitled  to  quarrel  with  it,  exccpi 
(A)  -2  S\vau:>t.  432.  (/)    Hrfe  ;joa7,  p.  180. 
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upon  the  ground  of  illegality.  But,  how  is  it  shewn  to  have 
been  illegal,  when  it  was  destructible  by  tenants  in  tail 
entitled  under  valid  limitations  in  the  will?  It  is  impossible  to 
contend  for  any  distinction  between  the  validity  of  such  a 
clause  and  the  validity  of  other  powers  and  provisions  in  a 
settlement  creating  estates-tail.  Every  one  of  those  powers 
and  provisions,  although  indefinite  and  unrestricted,  is  valid,  so 
far  as  it  is  co-extensive  with  estates-tail  created  by  the  settle- 
ment. Clearly,  the  objects  and  purposes  of  these  various  pro- 
visions, are  very  different:  but  no  distinction  in  principle 
arises  upon  the  object  or  purpose  of  the  particular  clause ;  for 
all  of  them  are  either  illegal,  as  being  in  substance  Perpetuities, 
or  legal  as  being  destructible  by  the  tenants  in  tail.  Whether 
the  clause  be  a  power  to  sell,  or  exchange,  or  partition,  or  en- 
franchise, or  to  limit  jointures  or  portions,  or  whether  it  be  a 
shifting  limitation  to  take  effect  upon  refusal  to  use  the  name 
and  arms  of  the  testator,  or  upon  the  accession  of  another 
estate,  the  operation  of  the  proviso  in  each  and  all  of  these 
cases  is,  to  disturb  and  interrupt,  or  even  wholly  defeat  the 
existing  settletnent  of  the  particular  subject-matter  settled. 
In  some  of  the  instances,  it  may  be  true  that  the  effect  of  the 
provision,  is  to  transfer  to  other  properties  or  funds  the  rights 
subsisting  under  the  settlement,  and  not  wholly  to  take  away 
those  rights:  but  this  cannot  be  regarded  in  determining 
whether,  as  respects  the  particular  property  or  fund  originally 
settled,  the  clause  in  question  is  or  is  not  too  remote.  Now, 
although  indefinite  and  capable  of  arising  at  remote  periods, 
every  one  of  the  clauses  which  have  been  mentioned,  is  legal 
in  a  settlement  creating  estates-tail  as  distinguished  from 
estates  in  fee  simple.  But,  if  the  argument  be,  that  the 
clause  in  Broione  v.  Stourjhton,  separates  the  enjoyment  of 
the  land  from  the  right  to  the  land  itself,  and  in  that  re- 
spect is  to  be  distinguished  from  the  other  provisions  al- 
luded to,  it  may  be  asked  whether  this  be  a  more  violent 
and  prejudicial  restriction  than  that  which  xckolly  deprives 
the  objects,  of  their  interests  in  the  settled  property,  when 
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they  refuse  to  take  tlic  name  ami  arms  prescribed,  or  wlicn 
they  acquire  the  other  fainily  property  specified.  Again, 
are  there  not  chiuses  in  settlements  of  precisely  the  same 
tendency  with  the  clause  in  Browne  v.  Stoughton,  in  the  par- 
ticular alluded  to  ?  A  power  to  remote  objects  to  limit  large 
jointures  to  their  wives, — may  not  this  operate  to  deprive, 
in  a  great  measure,  subsequent  owners  of  their  enjoyment  of 
the  jirocceds  of  the  land?  A  power  to  trustees  to  lease  for 
fines  or  premiums,  they  investing  those  fines  and  premiums, — 
wherein  docs  this  differ  essentially  from  the  clause  directing 
rents  to  be  invested  during  the  minority  of  the  owner  for  the 
lime  being? 

Now,  there  are  two  cases  which  the  decision  in  Browne  v. 
Stoiighto7i  is  said  to  have  followed,  and  without  overturning 
which,  therefore,  no  objection,  it  is  said,  can  be  taken  to  that 
decision.  The  cases  alluded  to  axe  Lord  ISonthanipton  v.  Marquis 
of  Hertford  {in),  and  Marshall  \.  IloUoway  {n),  both  of  which 
are  mentioned  in  the  writer's  former  work  (o).  lint  have  those 
cases  any  just  application  to  settlements  framed  like  the  will  in 
Browne  V.  Stoughton?  In  both  those  cases  the  trust  of  accumu- 
lation jirecedcd  all  the  other  limitations  of  the  settlement,  and 
accordingly,  it  was  not  within  the  direct  power  of  the  tenants 
in  tail  to  destroy  it  by  their  recovery  {p).  The  trust  in 
SoutJiampton  v.  Hertford,  was  secured  by  a  legal  term,  and  that 
in  Maisludl  v.  HoUowag  was  a  trust  annexed  to  the  leual  fee 
vested  in  trustees  under  the  devise  ;  but,  in  each  case,  the 
trust  and  the  estate  securing  it  were  limited  in  priority  lo  I  lie 
estates  of  those  who,  by  law,  would  have  the  power  of  suffering 
a  recovery  (</).     This  circumstance  alone,  it  is  submitted,  very 

(/«)  2  V.  cSc  B.  54.  (5th  edn.  p.  203,  n.)  have  given  to 

(n)  2  Swaust.  432.  the  l*rofessiou,  and  which  tlie  writer 

(o)  P.  594.  considers  too  important  not  to  bi; 

{j})  Bales  V.  Conn,  4  Sim.  65.  liere  introduced.  "With  the  utmost 

((/)  There  is  a  valuable  opinion  of  deference  to  the  opinion  of  so  jjreat 

the  hitc  Mr.  Sanders  bearing  upon  a  Judge  as  Sir  William  Grant,   I 

this  point,  which  the  loarncil  editors  consider  this  case  as  an  authority 

of  his  Treatise  on  Uses  and  Trusts  for   sanctioning   a   rclinod  ili.-tin<  - 
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materially  distinguishes  the  two  older  cases  from  that  which  is 
said  to  have  followed  them. 

But  there  is  a  still  more  important  and  most  essential  dis- 
tinction between  the  trust  of  accumulation  in  the  late  and 
those  in  the  former  cases.  In  Browne  v.  Stoughton,  the 
accumulated  fund  was  to  be  applied  in  the  purchase  of  other 
estates,  which  when  purchased  were  to  be  settled  to  the 
same  uses,  &c.,  as  by  the  will  containing  the  trust  were 
declared  of  the  estates  devised.  The  clause,  in  fact,  operated 
simply  to  bring  into  settlement  additional  property,  and  this 
supplemental  settlement  could  not  be  invalid  if  the  original 
one  were  valid,  except  upon  the  ground  that  the  events  upon 
which  this  additional  settlement  was  provided  to  be  made  were 
indefinite  and  remote  ;  but  we  have  already  seen  that  that 
objection  is  excluded  by  the  fact  that  the  provision  was  de- 
structible. When  we  turn  to  Southampton  v.  Hertford,  we 
find  that  in  that  case  the  surplus  of  the  accumulated  fund  was 
given  indefinitely  to  the  first  possessor  of  the  estate  who 
should  attain  twenty-one;  and  when  the  judgment  of  Sir 
WiUiam  Grant  is  carefully  read,  it  is  manifest  that  this  sus- 
pense in  the  vesting  of  the  accumulated  fund  formed  the 
ground  of  his  decision,  that  the  clause  of  accumulation  was 
illegal.     "  This  is  an  attempt  wholly  to  sever  the  surplus  rents 

tion,  instead  of  a  decision  establish-  herltance,    the    trusts    the    term, 

ing   a   principle    and   settling   the  A  recovery  by  tenant  in  tail  would 

law.     It  is  not  easy  to  discover  the  acquire  the  fee  simple,  and  render 

ground  of  the  decision,  but  it  is  to  the    term    attendant    on    the    in- 

be  observed  that  the  term  of  1000  heritance   discharged   of  the   trust 

years  preceded  the  limitations   in  for   accumulation."     These  obser- 

tail ;  and  it  seems  to  be  inferred,  vations  do  not  refer  to  the  circum- 

that  a  recovery  by  the  tenant  in  stance  that  the  destination  of  the 

tail,   subject  to  the  term,  did  not  accumulated  fund  in  Southampton 

destroy  the  preceding  trusts  of  the  v.  Hertford  was  too  remote  ;  which 

term.     If  this  be  the  case,  there  is  was  an  objection  to  the  clause  not 

great  fallacy  in  the  inference  ;  for  answered  by  the  fact  of  the  destruc- 

the  trusts  of  a  term  created  for  the  tibility  of  the  clause  of  accumu- 

purposes    of   a    settlement,    must  hition    (supposing    the    argument 

follow   the  ultimate   devolution  of  of  Mr.  Sanders,  that  it  was  in  sub- 

thc    inheritance,    and  not    the  in-  stance  destructible,  to  be  sound). 
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and  profits,  from  the  legal  ownership  of  the  estate  for  a  time, 
that  may  extend  much  beyond  the  period  allowed  for  executory 
devises  or  trusts  of  accumulation,  and  to  (jive  tliem  to  a  person 
who  may  not  come  into  existence  until  after  that  jjeriocV^  Again, 
— "as  to  the  possibility  that  Lord  Southampton  may  attain  the 
age  of  twenty-one,  that  never  has  been  held  to  be  an  answer 
to  the  objection  that  the  trust,  as  originally  created,  is  too 
remote.  Supposing  this  accumulation  allowed  to  go  on,  and 
he  dies  under  twenty-one,  what  is  to  become  of  the  accumulated 
fund?  The  deed  says  that  it  shall  goto  i\\G  first  person  entitled 
to  the  estate,  ivho  shall  attain  twenty-one ;  though  there  should 
be  no  such  person  for  a  century  to  come.  As  it  is  impossible 
so  to  dispose  of  it,  I  should  then  deprive  Lord  Southampton  of 
the  rents  and  profits  during  the  years  he  had  lived  upon  the 
speculation,  that  he  miyht  live  to  take  the  accumulated  fund" 
In  Marshall  v.  Ilolloway,  the  accumulations  were  to  be  added 
to  the  testator's  personal  estate,  the  interests  in  which  would  be 
essentially  different  from  the  interests  of  the  parties  taking  the 
realty.  The  Lord  Chancellor  decided  this  case  almost  wholly 
upon  the  strength  of  the  preceding  authority,  Southampton  v. 
Hertford,  which,  as  he  twice  remarked,  he  could  not  distin- 
guish from  the  case  then  before  the  Court.  And  he  observed 
that  the  trust  for  accumulation  he  thought  bad,  "  because 
it  might  last  for  ages." 

Now,  if  the  destination  of  the  accumulated  fund  in  Browne 
V.  Stougldoii  was  too  remote,  that  circumstance,  without  doubt, 
would  invalidate  the  whole  clause  ;  but  if  there  was  not  invalid 
remoteness  in  the  destination  of  the  fund,  then  Southampton  v. 
Hertford  is  not  applicable  as  an  authority;  and  both  Sontli- 
ampton  v.  Hertford  and  Marsliall  v.  Ilolloway  are  further 
inapplicable  upon  the  distinct  and  independent  ground  that 
the  trusts  in  those  cases  preceded  the  estates  tail.  The  writer 
would  have  considered  it  a  point  too  clear  to  re(iuire  argu- 
ment, that  the  interests  in  the  accumulations  in  Browne  v. 
Stoughton  were  vested,  equally  with  the  interests  in  the  settled 
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property,  but  that  the  contrary  has  been  urged  u})on  grounds 
which,  though  Httlc  more  than  ingenious,  must  be  noticed,  in 
order  to  prechide  the  supposition  that  they  are  viewed  as 
offering  any  substantial  impediment  to  the  doctrine  here 
maintained. 

It  has  been  said  that  the  circumstance  of  the  fund  being 
directed  to  be  invested  in  the  purchase  of  lands  to  be  settled 
to  the  same  uses  as  the  devised  lands,  does  not  prevent  the 
invalid    suspension  of  the  vesting  of  the  fund,  because  the 
direction  operates  only  uj)on  the  accumulations  actually  made, 
and  has  nothing  to  operate  upon  until  an  accumulating  fund 
exists.      But  this  argument  ap})cars  to  be  novel  and  unsound. 
The  interests  arc  vested  immediately  the  objects  of  the  gifts 
are  so  ascertained  as  to  be  capable  of  taking  whenever  the  pre- 
ceding limitations  may  happen  to  fail,  without  the  risk  of  any 
contingency  to  intercept  their  succession;  and  though  it  may  be 
uncertain  whether  those  interests  will  ever  take  effect  in  posses- 
sion, this  does  not  render  otherwise  than  certain  the  interests  to 
arise  in  case  the  course  of  events  should  bring  into  possession  the 
limitations  expressed.     The  interests  in  the  accumulations  do 
not  depend  for  their  vesting  upon  any  other  events  than  those 
which  postpone  the  vesting  of  the  estates  in  the  land.     The 
only  distinction  is,  that  there  is  indefiniteness  in  the  events  upon 
which  the  fund  is  to  arise ;  but  this  is  not  a  point  which  concerns 
the  destination  of  the  fund,  and,  as  we  have  already  seen,  it  is 
an  objection  completely  removed  by  the  fact  of  the  provision 
being  destructible. 

It  will  now  be  fit  to  call  attention  to  an  important  part  of 
the  decision  in  Southampton  v.  Hertford,  which  appears  to 
exclude  all  argument  to  support  Droicne  v.  Stoughton  upon  the 
authority  of  that  case.  The  trusts  declared  of  the  fund  in 
Southampton  v.  Hertford  were  to  apj)ly  it  in  discharge  of  the 
principal  sums  which  at  the  time  of  the  trust  taking  effect 
should  incumber  the  estates,  so  that  they  might  be  completely 
freed  and  discharged  from  the  same,  and  subject  to  the  pay. 
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ment  of  these  incumbrances  the  accumulation  was  to  be  made. 
And  the  Master  of  the  Rolls  held  that  the  direction  was  not 
void,  so  far  as  it  was  a  trust  for  the  payment  of  the  debts. 
Now,  this  shews  conclusively  thatt  he  ingredient  in  the  provi- 
sion which  rendered  it  illegal  in  the  opinion  of  the  Court  was 
not  the  remoteness  of  the  events  upon  which  it  was  to  take 
effect,  but  the  remote  destination  of  the  accumulated  fund,  as 
given  to  the  first  owner  of  the  estate  who  should  attain  twenty- 
one,  and  no  other.  And  further,  is  it  not  perfectly  clear  that 
a  clause,  which  directs  the  rents  during  a  minority,  to  be 
applied  in  relieving  the  settled  estate  from  the  gross  charges 
upon  it,  is  precisely  the  same  in  substance  with  a  clause  which 
directs  those  rents  to  be  applied  in  adding  other  pro])crty  to 
the  subject-matter  of  the  settlement?  For  what  is  a  direction 
to  discharge  incumbrances  upon  the  inheritance  but  an  addi- 
tion to  the  settled  subjects  of  the  value  of  the  incumbered 
land? 

Once  more,  a  distinction  has  been  attempted  to  be  taken, 
that  in  clauses  such  as  that  in  Brmvne  v.  Stoughton,  there  is  a 
term  inconsistent  with  its  destructibility  upon  the  vesting  of 
the  estate-tail,  because  the  estate-tail  cannot  actually  be  aliened 
by  reason  of  the  minority  of  the  tenant  in  tail,  and  yet  that 
minority  is  the  event  and  the  period  u])on  and  dm-ing  which  the 
trust  is  to  have  effect.  But  it  is  clear  there  is  nothing  in  this  to 
shew  that  the  clause  is  inconsistent  with  the  notion  of  its  being 
destructible  immediately  upon  the  vesting  of  the  estate-tail. 
The  clause  is  at  once  destructible,  and  the  personal  incapacity 
of  the  infant  actually  to  destroy  it  will  not  be  adverted  to  in 
determining  whether,  on  account  of  its  being  dcstructiljle,  it  is 
valid.  But,  how  can  it  be  said,  that  the  circumstance  of  the 
contingency  referred  to  in  the  clause  being  the  minurif//  of  a 
tenant  in  tail,  at  all  differs  it  from  other  provisions  in  a  yettle- 
mcnt  admitted  to  be  valid  because  indestructible,  which  do  not 
at  all  refer  to  the  specific  event  of  the  tenant  in  tail's  infancy  ? 
The  usual  name  and  arms  clause  engrafted  uj^on  limita- 
tions in  tail  is  valid,  although  )iot  restricted  to  the  minoritv  of 
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the  tenants  in  tail,  and  yet  it  is  said  that  the  clause  of  accumula- 
tion is  invalid  because  restricted  to  that  period.  This  is  to  make 
shifting  limitations  the  more  sustainable  the  wider  the  range 
of  operation  contemplated  in  them.  Clearly,  the  other  clauses 
in  question  apply  when  the  tenant  in  tail  is  an  infant,  and 
during  his  infancy,  as  well  as  subsequently  ;  and  it  must  be 
fallacious  to  argue  that  because  the  clause  of  accumulation 
refers,  in  terms,  to  the  infancy  of  the  tenant  in  tail,  it  is  open  to 
an  objection  on  that  account,  which  does  not  apply  to  the 
unrestricted  shifting  limitations. 

It  has  further  been  argued,  that  although  the  trust  may  be 
said  to  follow  the  estate-tail  as  to  all  except  the  first  tenant  in 
tail,  yet  it  is  not  true  as  spoken  of  the  Jirst  tenant  in  tail, 
because  it  is  to  have  effect  prior  to  the  period,  when  he  will 
acquire  the  power  to  bar  the  entail.  But  the  same  argument 
must  be  reiterated,  that  this  is  an  objection  which,  if  it  is  of 
any  value  at  all,  applies  to  every  species  of  clause  or  proviso 
in  a  settlement,  creating  estates-tail  in  unborn  persons,  and 
unless  the  alternative  be  accepted,  that  all  such  clauses  and 
provisoes  are  void,  just  as  though  no  estate-tail  had  been 
created,  it  is  of  no  weight  whatever  to  shew  that  the  clause 
of  accumulation  in  Browne  v.  Stoughton,  was  otherwise  than 
legal  and  effectual.  In  fact,  this  argument,  if  consistently 
urged,  would  go  to  shew  that  remainders,  executory  limitations 
and  powers,  are  not  in  any  case  protected  from  objection  on 
the  ground  of  Perpetuity,  where  the  first  in  order  of  the 
estates-tail,  or  the  first  series  of  those  estates,  is  limited  to 
children  unborn. 

Considerable  reliance  has  been  placed  in  this  discussion  (r), 
upon  the  circumstance  that  the  trust  for  accumulation  during 
minorities  ties  up  rents  and  profits  which  would  otherwise  be 
in  a  course  of  uninterrupted  enjoyment  and  distribution  as 
part  of  the  personal  estate  of  the  tenant  in  tail  though  an 
infant.  It  is  said  that  a  disability  is  superadded,  to  make  that 
inalienable,  the  enjoyment  of  which  by  law  would  not  be 
{r)  4  Hare,  375—381. 
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suspended  for  an  hour.  Hut,  perhaps,  it  may  be  difficult  to  dis- 
cover the  weight  of  tliis  consideration.  Suppose  the  purpose  of 
the  trust  or  direction  were  to  apply  the  fund,  not  by  accumu- 
lation, but  in  satisfying  principal  sums  payable  to  strangers,  or 
in  any  other  way  not  for  the  personal  advantage  of  the  tenant 
in  tail.  Consistently  with  the  decree  of  Sir  William  Grant  in 
Southampton  v.  Hertford,  or  with  clear  principles  of  law,  it 
cannot  be  said  that  such  a  trust  or  direction,  when  destructible, 
would  be  void.  But  yet,  in  such  a  case,  the  infant  tenant  in 
tail  loses  j)r()rits  which,  in  the  absence  of  the  trust,  would 
undoubtedly  have  formed  part  of  his  personal  property.  Docs 
not  this  ingredient  render  the  trusts  in  essential  points  the 
same?  But  it  may  be  replied,  if  the  rents  are  to  be  accu- 
mulated, the  parties  make  that  inaliennhle  which,  by  law,  is 
alienable  and  susceptible  of  present  enjoyment,  notwith- 
standing infancy;  whereas,  to  apply  the  fund  at  once,  without 
accumulation,  for  present  purposes,  circulates  or  distributes, 
and  does  not  tie  up,  the  fund.  The  distinction  is  substantial, 
when  the  destination  of  the  accumulation,  as  in  SoutJiamptoii  v. 
Hertford,  suspends  the  vesting  of  any  interest  in  it  for  an 
indefinite  period;  but  the  distinction  is  submitted  to  be 
merely  superficial,  when,  as  in  Browne  v.  Stoughton,  the  accu- 
mulation is  not  directed  for  an  indefinite  and  remote  purjwse, 
or  for  the  benefit  of  an  indefinite  and  remote  object,  but  is 
the  subject  of  a  trust  which  gives  vested  interests  in  the  funds 
to  those  who  take  vested  interests  in  the  estate  from  the  income 
of  which  it  has  arisen.  Much  has  been  said,  on  several 
occasions,  about  this  feature  in  clauses  of  accumulation  like 
that  alluded  to,  but,  upon  examination,  it  seems  to  have 
arisen  from  an  interpretation  (apparently  unfounded)  of  the 
language  of  Sir  William  Grant  in  Southampton  v.  Hertford. 
The  terms  which  he  used  were  for  the  purpose  merely  of 
shewing  that  the  trust,  in  that  case,  created  a  Perpetuity  in 
giving  the  severed  rents  of  the  estate  to  an  indifinite  object  not 
necessarily  to  be  ascertained  within  the  prescribed  limits. 
Upon  the  whole,  the  writer  submits  that  just  as  a  remote  limi- 


190  TRUSTS    OF    At  CUMULATION. 

tation  or  estate  which  is  postponed  to  estates  tail,  is  on  that 
account  exempt  from  the  Rule  against  Perpetuities,  so  a  trust 
or  direction  for  accumulation  of  rents  limited  to  arise  upon 
uncertain  events  and  of  uncertain  duration,  is,  when  expectant 
upon  or  limited  in  partial  defeazance  of  previous  estates  tail, 
legal  and  effectual,  provided  only  the  limitations  of  the  fund 
to  be  produced  by  the  accumulations  (in  other  words,  the 
destination  of  the  fund)  be  not  themselves  open  to  objection, 
as  involving  a  suspense  in  the  vesting  of  the  interests  under 
those  limitations  for  a  period  too  remote.  With  regard  to  the 
Rule  against  Perpetuities,  there  is  no  distinction  between 
accumulation  of  income  and  limitations  of  estates;  and  in 
those  cases  where  a  limitation  of  remote  estates  in  the  land 
would  be  legal,  a  direction  for  accumulating  the  rents  of  that 
land  for  a  period  indefinite,  is  conceived  to  be  equally  so. 

It  must  be  added,  hovvever,  that  if  the  view  here  taken  be 
correct,  it  will  necessarily  follow  that  the  restrictions  of  the 
Thellusson  Act,  39  &  40  Geo.  3,  c.  98,  apply  to  the  trusts  of 
accumulation  of  which  we  have  been  speaking,  so  as  to  stop 
the  accumulation  at  the  expiration  of  the  period  of  twenty- 
one  years,  for  which  the  statute  allows  the  accumulation  to  be 
continued. 

The  author  desires  to  be  understood  as  submitting  his  views 
upon  this  important  subject  with  the  most  unfeigned  diffi- 
dence, and  with  all  the  hesitation  which  becomes  a  writer  who 
takes  upon  himself  to  differ  in  opinion  from  a  judge  so  very 
likely  to  be  right  in  his  conclusion  as  the  learned  and  re- 
spected Vice  Chancellor  of  England.  If  there  be  any  weight 
in  the  suggestions  here  offered,  they  are  submitted  as  contri- 
butions to  the  inquiry  concerning  remote  trusts  of  accumula- 
tion :  if  there  be  none,  the  writer  will  regret  having  raised 
upon  insufficient  grounds  a  question  concerning  the  soundness 
of  Sir  L.  Shadwell's  decision. 

There  is  a  case  of  Crosse  v.  Glennie  (s),  which  in  some  of 
its  particulars  much  resembles  Lord  Southampton  v.  Marquis 
(s)  2  Y.  &  C.  (C.  C.)  2.'J7. 
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of  Hertford.      In  the  case    alluded  to   the    testator  limited  a 
term  of  ninety-nine  years  in  priority  over  all   the  other  limi- 
tations of  the  will,  which  limitations  were  to  certain  persons 
in  esse  for  their  lives,  and  to  the  first  and  other  sons  of  some  of 
them  successively  in  tail  male ;  and  the  trusts  of  the  term  were 
declared  to  be  for  insuring  and  keeping  in  repair  the  mes- 
suages and  buildings  during  the  respective  lives  of  the  tenants 
for  life,  and  during  the  minorities  of  the  respective  tenants  in 
tail,  and  subject  to  these  purposes  for  maintaining  the  infant 
tenants  for   life  and   in    tail,   and    in  case   the   whole  of  the 
surplus  should  not  during  the  minority  of  any  such  tenant  for 
life  or  in  tail,  bo  applied  for  his  maintenance,  then  the  surplus 
was  to  be  invested,  and  the  trustees  were  to  stand  possessed  of 
the  investments  upon  trust  for  such  person  or  persons  from 
time  to  time  as  for  the  time  being  should,  under  the  limita- 
tions of  the  will,  be  entitled  in  possession  to  the  devised  estates, 
but,    nevertheless,  tenants    in    tail    dying    under    twenty-one 
without  issue  inheritable  to  their  estates-tail  within  the  period 
of  time    in   which    executory   devises    were    allowed,  sliouKl 
not  take  the  absolute  interest,  which  should  go  to  the  next 
taker.      It  is  obvious  the  only  distinction  of  substance  between 
this  case  and   SoutJiampton  v.   Hertford  is,   that  in  the  latter 
case  the  destination  of  the  accumulated  fund  was  illegal,  while 
in  Crosse  v.  Glennie,  the  parties  who  took  the  estates  w^ere  to 
have  the  fund  arising  from  the  accumulations.    No  contention 
was  made  that  the  trusts  were  either  wholly  or  partially  void, 
and    therefore   the   Court,    "  without   examining  closely    the 
value  of  the  differences  between  this  case  and  that  of  I^ord 
Southampton,"  assumed  the  validity  of  the  trusts.     The  only 
observation    to   be  made   upon    this  case,    is,    that    so  far  as 
Southampton    v.    Hertford    may   have    proceeded    upon    the 
ground  that  the  trusts  of  accumulation  preceded  the  estates- 
tail,  Crosse  r.  Glennie  was  precisely  in   the  same   predicament 
with  the  previous  case ;  but  so  far  as  SoutJiampton  v.  Hertford 
rested   upon    the   consideration   that    the  resting   of  the  aeeu- 
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mukited  fund  was   remotely  suspended,  Crosse  v.  Glennie  was 
quite  a  different  case. 

Where  the  pui-pose  of  the  accumulation  directed  is  such, 
that  the  owner  of  the  estate  can  put  an  end  to  the  accumula- 
tion by  satisfying  that  purpose,  and  he  will  acquire  the  power 
to  do  this  during  the  time  permitted  by  the  law,  the  Court 
will  hold  the  trust  valid;  because,  without  the  consent  of  the 
owner  of  the  estate,  it  cannot  continue  bejond  the  time  during 
which  the  law  permits  a  suspension  of  full  power  over  the 
estate.  Therefore,  where  the  trust  was  for  raising  and  accu- 
mulating a  sinking  fund  for  payment  of  mortgages  (either 
existing  at  the  testator's  death,  or  made  pursuant  to  his  will), 
it  was  held  not  void  for  remoteness,  although  the  period 
during  which  the  accumulation  might  last  was  wholly  indefi- 
nite.    This  was  the  case  of  Bateman  v.  Hotchkin  (t). 

The  observations  of  the  Master  of  the  Rolls  in  this  case 
support  some  of  the  arguments,  urged  in  a  previous  page,  with 
reference  to  the  trust  of  accumulation  in  Browne  v.  Stoughton. 
The  accumulation  for  paying  off  the  mortgages  was  secured 
by  a  term  of  2000  years,  limited  in  precedence  to  the  gifls  for 
life,  and  in  tail,  made  by  the  will,  and  the  tenants  in  tail  were 
(so  far  as  appears)  unborn  children.  Lord  Langdale,  M.  R., 
said, — "  The  first  tenant  in  tail  attaining  twenty-one  years  of 
age  may  acquire  absolute  dominion  over  the  estate,  subject  to 
the  mortgages.  On  that  event  taking  place,  the  trustees  of 
the  term  will  become  trustees  for  the  owner  of  the  estate,  who 
may  deal  with  the  term  and  with  the  estate,  at  his  own  discre- 
tion, subject  only  to  the  mortgages.  Without  the  consent  of  the 
owner  of  the  estate,  the  trust  for  accumulation  cannot  continue 
beyond  the  time  during  which  the  law  permits  a  suspension 
of  full  power  over  the  estate.  The  period  during  which  the 
attainment  of  full  power  over  the  estate  is  suspended,  is  per- 
mitted by  law ;  and  the  accumulation,  except  at  the  will  of 
the  owner,  can  continue  only  during  that  lawful  suspension." 
(0  10  Beav.  42G. 
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Thus  clearly  did  the  learned  Judge  recognise  the  doctrine,  that 
the  rule  of  law  takes  notice  of  the  capacity  to  bar  the  limita- 
tions which  a  tenant  in  tail  possesses,  and  which  will  be  fully 
enjoyed  when  he  attains  his  age,  although  it  may  be  true  that, 
by  his  death  under  age,  and  the  succession  of  another  minority, 
the  power  may  in  event  not  be  exercised  for  a  long  period  of 
time.  It  is  the  '-period  during  which  the  suspension  in  the 
attainment  of  full  power  over  the  estate  is  permitted  by  law," 
and  the  incapacity  being  personal  merely,  the  law  regards  the 
power  as  existing,  though  its  exercise  is  suspended.  Or,  in 
the  words  of  Vice  Chancellor  Wigram(2<),  "the  law  which 
admits  of  a  strict  settlement,  admits  that  the  corpus  of  the 
estate  may  be  inalienable  for  centuries,  by  reason  of  disabili- 
ties which  the  law  imposes." 

It  may  be  observed,  that  the  doctrine  of  Batemaii  v.  Hotchkin 
is  the  precise  converse  of  the  doctrine  which  Lord  Brougham 
relied  upon  in  Keppell  v.  Bailey  (v);  for  in  that  case  his 
Lordship  considered  that  the  ingredient,  which  precluded 
objection  to  a  restraint  by  covenant  or  condition  was,  not  that 
the  owner  of  the  property  subject  to  the  covenant  or  con- 
dition was  enabled  to  set  himself  free  from  it,  but  that  the  party 
entitled  to  the  benefit  of  that  covenant  or  condition  might,  at 
his  pleasure,  extinguish  or  release  it.  Certainly,  there  is  con- 
siderable opposition  in  these  views;  but,  as  the  writer  has 
already  had  occasion,  in  a  previous  page,  to  shew  {w),  the  doc- 
trine which,  as  he  ventures  to  think,  is  most  agreeable  to  the 
principles  of  our  law,  is  that  of  Bateman  v.  Hotchkin,  as  opposed 
to  the  theory  of  Keppell  v.  Bailey. 

(m)  4  Hare,  374.  (y)  2  M.  &  K.  527. 

(w')   Vide  supra,  p.  1 9. 
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SUPPLEMENT  TO  THE  CHAPTER  ON  THE  RULE  AGAINST  PER- 
PETUITIES, AS  IT  AFFECTS  THE  LIMITATION  AND  EXERCISE 
OF  POWERS  OF  SALE,  EXCHANGE,  PARTITION,  LEASING,  AND 
THE    LIKE  (a). 

The  question  concerning  the  validity  of  indefinite  and  unre- 
stricted powers  (b)  in  settlements  not  creating  estates-tail  (c), 
which  has  so  long  been  the  subject  of  doubt,  still  remains  in 
the  same  unsatisfactory  state.  The  point  arose  in  Nelson  v. 
CalIoio{d);  but,  as  in  other  cases  upon  this  subject,  it  hap- 
pened there  was  not  any  argument.  The  devise  was  to 
trustees  in  trust  for  the  first  son  of  the  testator's  brother,  P.  R., 
who  should  attain  twenty-one  (or  die  under  that  age,  leaving 
issue  living  at  his  decease),  his  heirs  and  assigns,  and  on  the 
failure  of  the  preceding  trusts,  the  trustees  were  to  hold  the 
estates  in  trust  for  the  person  or  persons  who  should  then  be 
the  testator's  heir  or  co-heirs,  absolutely.  And  the  will  em- 
powered the  trustees  thereofybr  the  time  being,  at  any  time  after 
the  testator's  decease,  in  their  sole  discretion,  to  sell  the  estates, 
and  lay  out  the  proceeds  in  the  purchase  of  other  estates,  to 
be  settled  upon  the  same  trusts,  and  subject  to  the  same 
powers  as  were  declared  of  the  devised  estates.  The  trustees 
contracted  to  sell  part  of  the  devised  property,  and  an  objec- 
tion was  taken  by  the  purchaser,  that  the  power  was  void, 
as  contravening  the  Rule  against  Perpetuities.  But  the 
counsel  on  both   sides  being  of  opinion,  that  the  objection 

(a)  The  position  of  this  chapter      Ferrand  v.  WUson  mentioned,  post, 
has  been  changed,  because  many  of      p.  197. 
the  observations  upon  Browne  v.  (J)  Treat.  Perp.  541. 

Stoughton  (pp.  1 74—1 89)  apply  to  (c)  Treat.  Perp.  562. 

(d)  15  Sim.  353. 
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could  not  be  sustained,  and  the  Vice  Chancellor  of  England 
being  of  the  same  opinion,  a  specific  performance  of  the 
agreement  was  decreed.  It  is  conceived  that  this  conclusion 
was  quite  consistent  with  the  authorities.  It  was  a  power 
given  to  trustees,  and  to  be  exercised  during  the  continuance  of 
the  trusts  reposed  in  them,  which  trusts  were  themselves  valid, 
and  would  not  remain  open  longer  than  the  period  permitted 
by  the  rule.  The  power  was  in  fact  limited,  and  was,  there- 
fore, good;  and,  in  this  respect,  Nelson  v.  Callow  is  an 
authority  precisely  in  point  with  JVood  v.  White,  mentioned  in 
the  former  work  (e). 

The  general  doctrine  that,  in  order  to  render  valid  an 
indefinite  power,  it  should  be  a  power  collateral  merely  to 
estates-tail  (/),  appears  plainly  to  be  recognized  by  Sir 
Edward  Sugden,  in  Cole  v.  Seivell  (g).  In  the  course  of  his 
judgment  in  that  case,  the  Lord  Chancellor  said — "The 
question  has  often  been  discussed  in  recent  times,  how  far  the 
general  powers  of  sale  and  exchange,  which  are  usual  in 
settlements,  are  good,  and  their  validity  has  been  doubted. 
I  cannot  say  that  I  entertain  any  doubt  upon  the  point.  I 
think  that  they  are  perfectly  good,  although  not  in  terms  con- 
fined within  the  Rule  against  Perpetuities,  and  upon  this 
principle,  that  such  powers  may  be  barred  by  the  owner 
of  the  preceding  estate-tail ;  and  if  once  an  estate  in  fee  has 
been  acquired  by  any  one  claiming  under  the  limitations  of 
the  instrument,  by  which  the  power  was  created,  it  naturally 
ceases." 

It  has  been  suggested  (h),  that  powers  of  sale  and  exchange, 
leasing,  and  other  like  powers,  are  to  be  distinguished  in 
the  present  inquiry  as  not  tending  to  Perpetuities,  but  as 
relaxing  merely  the  restraint  which  a  common  setdement  im- 
poses, and  being  mere  words  of  management  of  estates.  It 
does  not  appear  that  these  observations  were  meant  to  imply 

(e)  Treat.  Perp.  550—552.  {g)  4  Dr.  &  War.  32. 

(/)  Treat.  Perp.  553,  562.  (A)  4  Hare,  381. 
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the  validity  of  the  powers  in  question,  when  unrestricted  and 
not  qualified  by  consent  being  required,  and  when  not  en- 
grafted upon  estates-tail.  If  such  a  doctrine  was  intended  to 
be  conveyed,  it  conflicts  with  the  opinion  of  Sir  Edward 
Sugden,  intimated  in  the  passage  above  quoted. 

The  question,  whether  an  unrestricted  power  may  be  good 
for  a  limited  time,  and  bad  for  the  excess  only  (A),  was  much 
discussed   in    the   important  case    of  Ferrand   v.    Wilson  (/). 
The  learned  Judge  in  that  case,  drew  a  distinction  between  a 
power,  which  aims  at  accomplishing  a  single  act,  at  a  period 
possibly  too  remote,  and  a  power  to  be  carried  out  by  succes- 
sive acts,  to  be  done  from  time  to  time,  the  earliest  of  which 
may  be  good,  and  the  more  remote  only  void.     There  is  con- 
siderable weight  in  this  distinction,  for,  as  was  well  observed, 
the  intention  in  powers  of  the  latter  description  can  partially 
be    effected  by  modelling  or  apportioning  the   power,  since 
each   of  the  successive  acts,  as  far  as   it   goes,  is   an    exact 
fulfilment  of  the  testator's  intention,  both  as  to  the  thins  to 
be  done,  and  the  party  to  be  benefited.     But,  the  writer  does 
not   consider    it   settled  finally,  that    an    unrestricted   power, 
whether  for  sale,  or  cutting  timber,  or  accumulation,  can  be 
apportioned.      The  point  seems  to  depend  upon  whether  the 
Courts  arc  at  liberty  to  select  a  specific  period,  within  which 
the  exercise  of  the  power  may  be  good.     There  is  certainly 
great  difficulty  in  doing  so,  but  very  possibly  it  would  not  be 
objectionable   to   take    the    limits   suggested   by   the    learned 
Judge,  in  Ferrand  v.  Wilson,  namely,  a  life  estate  limited  by 
the  instrument  creating  the  power  to  a  person  in  esse.     But 
then,  if  a  life  estate,  why  not  also  twenty-one  years  beyond  it  ? 
Or  why  not  twenty-one  years  absolute  from  the   creation  of 
the  estates,  supposing  the  life  should  expire  within  that  time. 
It  is  here  that  the  difficulty  exists,  because  the  selection  of  the 
limits,  whatever  they  be,  must  obviously  to  some  extent  be 
arbitrary. 

(A)  Treat.  Perp.  55ti,  559.  (r)  4  Hare,  376—381. 
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It  remains  to  speak  more  particularly  of"  the  actual  decision 
in  Ferrand  v.  Wilson.  By  the  will,  an  estate  for  lite  was 
limited  to  E.  F.,  with  remainders  in  tail  to  his  first  and  other 
sons,  with  other  remainders  for  life  and  in  tail,  all  of  which 
were  valid ;  and  a  power  was  given  to  the  testator's  executors, 
at  any  time,  until  some  person  entitled  in  possession  to  an 
estate  tail,  or  some  greater  estate,  in  the  devised  jyroperty 
should  attain  twenty-one,  to  cut  timber  for  sale,  and  the  pro- 
ceeds of  the  sale  were  to  be  applied  in  payment  of  debts  and 
legacies,  and  subject  thereto  in  the  purchase,  from  time  to 
time,  of  lands  to  be  settled  to  the  same  uses  as  the  devised 
estates,  with  an  interim  tr.ust  for  investment  in  government 
or  real  securities,  the  dividends  arising  therefrom  to  be 
received  by  the  persons  who  WH)uld  be  entitled  to  the  rents 
of  the  estates  to  be  purchased. 

The  Court  held  the  trusts  declared  concerning  the  proceeds 
of  the  timber,  under  the  power  given  to  the  executors,  to 
be  void  for  remoteness.  The  arguments  at  the  Bar  were  most 
elaborate  and  able,  and  the  learned  Vice  Chancellor  went  at 
considerable  length  into  the  principles  and  authorities  upon 
the  question  of  unrestricted  powers.  The  Court  held  that, 
consistently  with  Ware  v.  Polhill,  the  power  could  not  be 
modelled,  because  it  was  a  power  tending  to  a  Perpetuity,  and 
in  this  respect,  as  the  Court  considered,  it  differed  from 
powers  of  sale,  exchange,  and  leasing  which  had  been  distin- 
guished from  cases  like  that  before  the  Court.  This  point 
has  been  already  observed  upon.  The  Court  further  held 
that  as  the  right  of  an  infant  tenant  in  tail  to  cut  timber  was 
restrained  b}'  the  power  in  the  trustees,  the  trust  in  effect 
made  inalienable  for  ages  what  by  law  was  alienable  notwith- 
standing infancy.  Upon  this  ground,  that  the  power  might, 
prevent  an  infant  tenant  in  tail  from  cutting  timber  by  his 
guardian,  and  so  withdrew  the  timber  from  present  enjoyment, 
the  Court  further  held  that  the  timber  trust  could  not  be 
sustained  to  the  full  extent  to  which  it  went.  And  the  Court 
considered  the  result  of  this  to  be,  that  it  must  tail  altogethi;r. 
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Tt  is  precisely  at  this  point  in  the  reasoning  of  the  Court  that 
the  suggestion  arises  whether  in  truth  the  power  was  not 
capable  of  being  sustained. 

The  doctrine  of  the  Court  in  this  case  may  be  found  to 
have  very  materially  affected  the  validity  of  all  powers  not 
restricted  to  the  limits  of  Perpetuity,  although  engrafted  upon 
limitations  of  estates-tail.  Those  powers  are  in  ordinary  cases 
held  good,  not  because  they  may  be  apportioned,  but  because 
they  are  destructible,  and  accordingly  they  may  be  exercised 
(unless  destroyed)  at  any  period  of  time.  Now,  suppose  that 
the  power  to  cut  timber  had  not  at  all  referred  to  the  attain- 
ment of  twenty-one  by  a  tenant  in  tail  in  possession.  We 
must,  of  course,  conclude  that  the  decision  of  the  Court  would 
have  been  to  the  same  effect,  namely,  that  the  power  was  void ; 
for  it  cannot  be  imagined  that  the  insertion  of  that  limit  to  the 
duration  of  the  power  was  deemed  to  make  it  illegal  when  with- 
out the  specification  of  any  hmit  it  would  be  good.  Clearly  the 
})ower  was  destructible  by  the  children  of  the  tenants  for  life, 
who  would  be  tenants  in  tail ;  and  clearly  also,  as  a  general  prin- 
ciple, the  fact  of  the  tenants  in  tail  being  at  the  time  unborn, 
or  being  infants,  would  make  no  difference  whatever,  their 
estates  being  well  limited.  Now,  the  power  being  in  this 
manner  destructible  was  yet  held  void  ;and  as  the  other  powers 
in  strict  settlements  are  valid  on  account  only  of  this  very 
element  of  destructibility,  it  is  a  most  important  question 
whether  there  was  anything  in  the  nature  of  the  power  in 
Ferrand  v.  Wilson,  to  distinguish  it  in  any  material  respect 
from  other  powers  in  strict  settlements.  It  was  a  power  to 
apply  the  proceeds  of  timber  (whether  the  timber  be  a  profit 
or  part  of  the  inheritance  is  immaterial)  in  the  purchase  of 
other  property  to  be  added  to  the  settlement  made  by  the  will ; 
and  there  was  not  even  the  circumstance,  which  occurred  in 
Browne  v.  Stoucjhton,  of  an  interim  accumulation.  In  ob- 
serving upon  that  case,  the  writer  has  already  endeavoured  to 
shew  the  difficulty  of  coming  to  the  conclusion,  that  there  is 
anything  essentially  distinguishing  the  power  in  the  mere  cir- 
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cumstance  that  it  deprives  infant  tenants  in  tail  of  wliat  would 
otherwise  be  part  of  their  estate.  It  is  by  this  simple  point 
that  the  future  must  determine  whether  Femnul  v.  Wilsoji  be 
or  be  not  a  conclusive  authority.  If  there  be  anything  essen- 
tial in  the  distinction  in  question,  then  it  may  be  admitted 
that  the  case  is  not  within  the  ordinary  doctrine  concerning 
powers  destructible  by  tenants  in  tail.  But  if  (as  the  writer 
humbly  ventures  to  think)  there  be  nothing  essentially  ma- 
terial to  distinguish  the  power  in  question  from  other  powers, 
then  one  of  two  conclusions  must  necessarily  follow : — either  the 
ordinary  indefinite  powers  destructible  by  tenants  in  tail 
unborn,  are  not  on  that  account  valid,  but  can  be  sustained 
only  by  being  modelled  or  apportioned ;  or  else  the  decision 
in  Ferrand  v.  Wilson,  in  not  carrying  out  the  old  doctrine  con- 
cerning powers  which  a  tenant  in  tail  may  destroy,  will  not  be 
sustained.  That  doctrine,  it  may  be  hoped  and  believed,  is  too 
sure  to  be  now  overturned. 

One  general  observation  may  be  made  with  reference  to  the 
possibihty  of  a  dangerous  use  being  made  of  the  doctrines  of 
law  upon  which  the  remarks  concerning  Browne  v.  Stoughton 
and  Ferrand  v.  Wilson  have  been  grounded.  If  in  any  case  it 
should,  in  the  opinion  of  the  Court,  be  clear  that  a  particular 
proviso,  or  a  particular  power,  has  been  inserted  in  the  settle- 
ment, with  a  direct  view  of  creating  a  Perpetuity,  under  cover 
of  limitations  in  tail  which  in  form  and  appearance  make  it 
destructible,  there  can  be  no  doubt  the  general  principles  of 
our  law  would  require  the  Court  to  declare  the  power  and 
proviso  void  as  an  evasion  of  the  Rule  against  Perpetuities. 
In  a  Court  of  Equity,  at  least,  this  would  not  be  a  novel  or 
strange  proceeding,  for  contracts  are  often  held  void  there,  as  in 
spirit  trenching  upon  some  rule  of  public  policy,  although  nt)t 
precisely  within  the  letter  of  the  rule,  so  as  to  be  illegal  in  the 
estimation  of  a  Court  of  law.  But  it  may  be  expected  that 
when  this  ground  is  taken  with  reference  to  provisions  iu 
spirit  constituting  Perpetuities,  it  will  be  plainly  and  explicitly 
avowed  by  the  Courts,  and  rested  upon  its  own  merits.   Neither 
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in  Broicne  v.  Stoughton,,  nor  in  Ferrand  v.  Wilson  was  this 
ground  taken ;  but  in  each  the  Court  held  the  provision  to  fall 
within  the  limits  of  the  law  against  Perpetuities.  The  writer 
does  not  mean  to  intimate  that,  supposing  the  decisions  had 
been  otherwise,  the  clauses  in  those  cases  might  be  considered 
invalid  as  obnoxious  to  the  spirit  of  the  rule,  for  in  truth  there 
seems  but  little  ground  to  contend  that  they  were  avowed  and 
designed  Perpetuities.  On  the  contrary,  they  may  be  said  to 
have  formed  fair  and  reasonable  arrangements  for  the  perfec- 
tion of  the  settlements,  and  the  adjustment  of  the  interests  of 
those  entitled  under  them. 
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SUPPLEMENT  TO  THE  CHAPTER  ON  THE  RULE  AGAINST  PER- 
PETUITIES, AS  IT  AFFECTS  THE  GRANT  AND  RESERVATION 
OF  RENTS,  CONDITIONS,  RIGHTS  OF  ENTRY,  INTERESSE  TER- 
MINI,   EASEMENTS,    AND    OTHER   COMMON    LAW    INTERESTS. 

The  subject  mentioned  in  the  former  work  (a),  of  a  contract 
binding  a  purchaser  or  grantee  of  land  not  to  build  upon  it,  or 
not  to  make  use  of  it  in  some  particular  manner,  was  discussed 
in  Ex  parte  Ralph  {h).  In  this  case  it  was  proposed  to  insert  in 
the  conveyance  to  the  purchaser  a  limitation  of  a  rent  charge 
to  the  vendors  in  fee,  issuing  out  of  the  land,  with  powers  of 
distress  and  entry,  but  subject  to  a  proviso  that,  in  each  year  in 
which  the  purchaser's  covenants  should  have  been  performed, 
the  rent  should  be  held  by  the  vendors  in  trust  to  be  at- 
tendant on  the  land  charged  with  it.  The  vendors  proposed 
to  secure  their  right  to  have  the  covenants  specifically  per- 
formed, by  a  limitation  of  a  long  term  of  years.  But,  a  clause  was 
afterwards  agreed  upon,  by  which  a  power  of  entry  was  given 
to  the  vendors,  in  case  the  purchaser,  his  heirs  or  assigns  should 
during  the  life  of  any  party  to  the  deed,  or  within  twenty-one 
years  from  the  death  of  the  survivor  of  the  parties,  fail  to  per- 
form and  keep  the  covenants  contained  in  the  deed  as  to 
building  upon  the  land.  This  case,  then,  recognises  the 
validity  of  the  covenants,  as  did  Keppell  v.  Bailey  {c)  before  it ; 
and  also  recognises  the  doctrine  stated  in  the  former  work  {d), 
that  the  estate  or  power  in  the  land  by  which  performance  of 
the  covenant  is  to  be  secured,  must  be  restricted  in  conformity 
with  the  Rule  against  Perpetuities. 

(a)  Treat.  Tcrp.  61-2.  (<■)  2  M.  &  K.  517. 

(h)  1   De  Gex,   (Ca.  in  Bauk.)  (f/)  Treat.    Pcrp.  613  ;  Appcn- 

219.  (lix>  4. 
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A  perpetual  severance  of  the  right  to  timber  from  the  right  to 
the  estates  on  which  it  may  be  growing,  would  clearly  be  void  for 
remoteness,  unless  an  interest  or  estate  were  given  in  fee-simple 
in  the  land  itself,  either  as  a  surface  grant,  or  as  an  incorporeal 
hereditament  in  the  shape  of  a  license  to  disturb  the  soil  for 
the  purpose  of  taking  the  trees.  Such  a  license  (e)  or  such  a 
grant  would,  it  is  conceived,  be  valid.  But  where  there  is 
merely  a  direction  for  the  perpetual  appropriation  of  the  timber 
to  purposes,  or  for  individuals,  different  from  those  concerned 
in  the  ownership  of  the  land,  then,  clearly,  the  disposition  of  the 
timber  would  be  void  as  a  Perpetuity.  The  point  arose  in 
Silvester  v.  Bradley  (/),  but  in  that  case  the  Court  was  able 
to  come  to  the  conclusion  that  the  trust  respecting  the  timber 
on  the  estates  was  of  a  limited  duration,  and  did  not  transgress 
the  boundaries  of  Perpetuity. 

(e)  Haigh  v.  Jagger,  16  M.  &  W.  540.  (/)  13  Sini.  75. 
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SUPPLEMENT  TO  THE  CHAPTER  ON  THE  RULE  AGAINST  PER- 
PETUITIES AS  IT  AFFECTS  LIMITATIONS  OF  PERSONAL 
CHATTELS  TO  GO  OR  DESCEND  AS  HEIR- LOOMS  WITH  REAL 
ESTATE    ENTAILED    IN    STRICT    SETTLEMENT. 

In  Rowland  v.  Morgan  (a),  there  was  a  bequest  by  H.,  Earl 
of  A.,  to  his  son  J.,  and  his  heirs,  Earls  of  A.,  of  various  per- 
sonal chattels,  to  be  held  as  heir  looms,  and  by  a  codicil,  certain 
Others  were  to  be  taken  and  considered  to  be  heir-looms  in  the 
testator's  flmiily,  and  the  executors  were  authorized  to  make 
an  inventory.  Estates  had  been  settled  by  Act  of  Parliament 
inalienably,  which  had  become  vested  in  the  testator  for  an 
estate  in  tail  male.  The  testator's  son  J.  succeeded  to  the 
title  and  estates,  but  died  unmarried,  and  the  question  was 
whether  the  chattels  formed  part  of  his  personal  estate; 
a  claim  being  made  to  them  by  the  Earl  who  inherited  the 
dignity  and  estates  upon  the  death  of  Earl  J.  The  Court 
considered  the  question  to  be,  whether  the  will  and  codicil  con- 
tained an  express  testamentary  gift,  or  whether  it  was  directory 
merely,  and  came  to  the  conclusion  that  the  will  contained 
a  simple  and  direct  f//ft,  and  that  accordingly  the  executors  of 
Earl  J.  were  entitled  to  the  chattels  given  by  the  will,  although 
the  intention  of  the  testator  would  be  thereby  disapi)ointcd, 
as  he  meant  the  chattels  to  be  inalienable,  as  far  as  they 
could  be  made  so. 

The  immediate  ground  of  the  decision  was,  that  the  words 
of  the  bequest  were  well  adapted  to  create  an  estate  of  inherit- 
ance, notwithstanding  the  qualification  re([uired  that  the  heirs 

(a)  6  Haie,  463;   13  Jur.  23. 
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should  be  Earls  of  A.  The  case,  consequently,  did  not  strictly 
belong  to  the  class  where  there  is  a  gift  of  chattels  to  be  used 
as  heir-looms,  and  to  be  enjoyed  by  the  person  entitled  to  the 
real  estate.  Indeed,  it  was  expressly  observed,  both  by  Sir 
James  Wigram,  V.  C,  and  the  Lord  Chancellor,  that  the 
heir-looms  were  not  annexed  to  the  limitations  of  the  real- 
estate,  the  only  heirship  referred  to  being  that  of  the  Earldom 
of  A.  But,  it  should  be  observed  that  the  principle  was 
distinctly  affirmed  by  both  the  learned  Judges,  that  where  the 
bequest  is  to  be  treated  as  direct,  and  not  as  executory,  the 
chattels  vest  in  the  first  person  entitled  to  an  estate  of 
inheritance  in  the  land,  and  is  not  to  be  protected  further 
by  the  interposition  of  a  Court  of  Equity  (b).  Trafford  v. 
Trafford  and  Gower  v.  Grosvenor,  noticed  in  the  former 
work  (c),  were  both  treated  by  the  Court  as  overruled  by 
other  decisions,  so  far  as  they  applied  to  direct  gifts.  The 
question  mentioned  in  the  previous  work  (</),  whether  if  the 
clause  of  the  will  were  directory  merely,  the  Court  would  be 
at  liberty  to  give  effect  to  the  intention  by  carrying  on  the 
limitations  of  the  chattels,  as  far  as  the  rules  of  law  would  allow, 
according  to  the  course  pursued  in  Gower  v.  Grosvenor  and 
Trafford  v.  Trafford,  was  expressly  left  undecided  in  this  case ; 
although  Sir  James  Wigram,  V.  C,  seemed  inclined  (e)  to 
hold  that,  even  upon  the  supposition  of  the  clause  being 
executory,  the  executors  of  Earl  J.,  the  first  taker,  would 
have  been  entitled. 

Although  it  is  true  that  where  a  trust  is  directory  and 
executory,  the  Court  may  be  at  liberty  to  effectuate  the  design 
to  render  the  property  inalienable,  to  a  reasonable  and  lawful 
extent,  yet  the  intention  must  limit  the  interposition  of  the 
Court,  for,  in  the  words  of  Lord  Cottenham,  in  Ibhetson  v. 
Ibhetson  (f),  the  C!)onrt  is  not  to  do  for  a  testator  all  that  can 
he  done  by  law,  but  no  more  than  what  he  has  intended  to  be 

(b)  Treat.  Terp.  643.  (e)  G  Hare,  470. 

(c)  Treat.  Perp.  G.52.  (/)  5  M.  &  C.  28. 

(d)  Treat.  Perp.  645. 
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done,  and  according  to  tlie  common  acceptation  of  the  terms. 
Upon  this  principle  chattels  will  sometimes  7wt  vest  absolutely 
in  the  first  tenant  in  tail,  according  to  the  ordinary  rule  upon 
that  subject.  Thus,  if  the  express  gift  be  to  a  tenant  in  tail  in 
possession  of  twenty-one  years  of  age,  the  Court  will  consider 
this  sufficient  to  negative  any  intention  of  benefiting  any  one 
who  should  not  answer  the  whole  of  the  description.  And, 
although  the  effect  of  this  direction  of  the  testator  may  be,  to 
render  the  disposition  illegal,  yet  the  Court  will  not  consider 
that  as  affording  a  reason  for  introducing  into  the  will  a  gift  of 
an  estate,  which  the  testator  not  only  has  not  directed,  but  has 
shown  himself  anxious  to  avoid. 
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SUPPLEMENT    TO    THE    CHAPTER  ON  LIMITATIONS  EXEMPT  FROM 
THE    OPERATION    OF    THE    RULE    AGAINST    PERPETUITIES. 

Concerning  limitations  in  mortmain  and  to  charitable  uses 
which,  although  rendering  the  property  practically  inalienable, 
are  allowed  by  the  law,  when  made  and  perfected  agreeably 
to  the  regulations  prescribed  for  such  dispositions  (a),  the 
doctrine  of  the  case  of  Martin  v.  Margliam  (b)  is  important. 
That  decision  shews  that,  although  a  Perpetuity  may  virtually 
be  created  by  a  charitable  trust  or  foundation,  yet  the  internal 
structure  and  constitution  of  the  trust  must  be  conformable  to 
the  same  Rule  against  Perpetuities  which  governs  other  dis- 
positions. In  other  words,  the  enjoyment  of  the  property  by 
the  charity  must  not  be  less  free  and  unfettered  than  the 
enjoyment  of  property  by  individuals  under  private  trusts: 
e.  ff.  an  indefinite  trust  for  accumulation  for  the  benefit  of 
a  charity,  is  void  so  far  as  it  operates  to  restrict  the  present 
use  of  the  funds  for  the  purposes  of  the  charity ;  but  where 
the  testator  shews  an  intention  to  devote  the  property  to 
charitable  purposes,  the  trust  for  the  charity  will  not,  on 
account  of  the  invalid  direction  to  accumulate,  altogether  fail. 
Of  course,  there  is  nothing  in  the  doctrine  which  has  been  now 
stated  to  preclude  those  necessary  details  and  arrangements 
for  erecting,  carrying  on,  and  perpetuating  the  charitable 
foundation,  which  are  implied  in  the  very  fact  of  a  charity 
being  constituted. 

An  interesting  and  somewhat  novel  point  was  decided  in 
the  late  case  of  Fordyce  v.  Bridges  (c).  The  question  was  there 
raised,   whether  the  bequest  of  a    fund  to  be  invested  in  a 

(a)  Treat.  Perp.  687—708.  (6)  14  Sim.  230. 

(c)  10  Beav.  90;  2  rhill.  497. 
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regular  Scotch  entail,  which,  as  shewn  in  the  previous  work  {(I), 
may  he  limited  so  as  to  create  a  Pcq)etuity  which  in  England 
would  he  illegal,  is  void  here  as  itself  a  Perpetuity.  It  was 
held  by  the  present  Lord  Chancellor  (Lord  Langdale,  M.  R., 
having  entertained  doubts  upon  the  question)  that  "  the  fund 
being  to  be  administered  in  a  foreign  country  is  payable  here, 
though  the  purposes  to  which  it  is  to  be  applied  w^ould  have 
been  illegal  if  the  administration  of  the  fund  had  been  to  take 
place  in  this  country."  His  Lordship  considered  the  case 
analogous  to  the  rule  in  cases  of  bequests  wnthin  the  Statute 
of  Mortmain,  where  a  charity  legacy  void  in  this  country 
under  the  Statute  of  Mortmain,  is  good  and  payable  here,  if  for 
a  charity  in  Scotland.  It  was  accordingly  held  that  the 
objection  raised  upon  the  ground  of  Perpetuity,  could  not  be 
maintained.  The  evils  {e)  of  perpetual  entails  in  Scotland 
have  been  remedied  in  a  considerable  degree  by  the  11  &  1 2 
Vict.  c.  36. 

(rf)  Treat.  Perp.  717.  (e)  Treat.  Perp.  718,  722. 
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